
Copyright (c) 2001 Nova Law Review
Nova Law Review

Spring, 2001

25 Nova L. Rev. 769

LENGTH: 24130 words

ARTICLE: Providing Counsel to Children in Dependency Proceedings in Florida

NAME: Michael J. Dale*

BIO:

* Professor of Law, Nova Southeastern University Law Center. The author thanks Sheena Benjamin-Wise,
Amy Bloom, Mark Earles, Garrett Franzen, Tracey McPharlin, Joan Morrison, and Elizabeth Shaw who assisted
in the preparation of this article.

LEXISNEXIS SUMMARY:
... Rather, the only form of representation they receive is on an ad hoc basis through a volunteer guardian ad litem
system, and very little representation by attorneys. ... In light of these problems and the Florida courts' inconsistent but
nonetheless deeply held concern about lack of guardians ad litem and the resulting adverse effect on children, it is
appropriate to review the federal and state statutory sources of guardian ad litem representation of children in
dependency proceedings, as well as Florida's compliance with the federal and state laws pertaining to guardians ad
litem, to understand the shortcomings. ... The Florida courts have done nothing to enforce the right to a guardian ad
litem, which is mandatory under CAPTA. ... Significantly, the Florida Rules of Juvenile Procedure and Florida Statutes
consider guardians ad litem, and sometimes the local guardian ad litem program and the child as parties to the action
who have standing to participate in the proceedings. ... Second, a number of the law schools in Florida, including Nova
Southeastern University, the University of Miami, the University of Florida, and Florida State University, have clinical
programs where students, as interns, represent some children in dependency proceedings. ... The Florida Guardian Ad
Litem Program operates under the auspices of the judicial branch. ... In Florida, the guardian ad litem has five basic
roles. ...

TEXT:
[*769]

I. Introduction

Florida has a long and ignominious history of failing to provide protection and safety to children in its child welfare
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system. Years of investigations, newspaper articles, and lawsuits demonstrate the pervasiveness of the problem and the
degree to which children are unprotected. n1 Large numbers [*770] of children are subject to abuse and neglect. n2
Children often come into state care who should not be there, and then they remain for extended and unreasonable
periods of time. n3 Decision-making as to whether children should be given the opportunity to be adopted, placed in
long-term care, including independent living, or sent home, are often delayed for inordinately long periods of time. n4
Neither a coherent system for deciding which children should enter state care exists, nor do procedures that provide
guidelines for what to do with the children once they enter the Florida child welfare system and come before the court.
The lack of an efficient system of placement and supervision is exacerbated by the fact that the conditions into which
children are placed are fundamentally unsafe. n5 The irony is self-evident. During this entire process of removal from a
home claimed to be unsafe and placed into a foster home or congregate care facility that may be even more unsafe, very
few of Florida's children receive any independent legal representation. n6

[*771]

For at least the past forty years, the major focus of the American response to child welfare problems has been the
use of juvenile or family court to decide issues concerning removal of abused and neglected children from their homes,
placement and care in the child welfare system, and then either returning them home or looking toward termination of
parental rights and adoption. n7 Given the system primarily involves the use of courts, and Florida's history of failing to
protect children in the system from harm, children in Florida's dependency proceedings need maximum assistance to
safeguard them. Of course, endemic problems in providing a workable and protective child welfare system is not
limited to Florida. Problems exist nationwide. n8 The National Center for Youth Law reported in its Foster Care Reform
Litigation Docket 2000 that major litigation directed to foster care over the past ten years has been brought in at least
thirty-two states. n9 There have been a plethora of books and articles addressing the American child welfare system,
both in popular n10 and scholarly n11 literature. Particularly prophetic is the description of the system by Professor
Martin Guggenheim. Speaking with specific reference to the Adoption Assistance and Reform Act of 1980, Professor
Guggenheim said:

[*772]

When foster care is overused, when policymakers do not take into account the circumstances under which children
are separated from their families, when the proposals to terminate parental rights of children in foster care are the only
features of a comprehensive foster care reform that are assiduously enforced, one must ask whether the termination
provisions are appropriate. Justice Fortas' well- worn commentary on the realities of the juvenile justice system in the
1960s is fully appropriate in this context; under the Adoption Assistance and Reform Act of 1980, children appear to
receive "the worst of both worlds." They are placed in foster care too easily, without sufficient safeguards ensuring that
they remain with their families whenever they could be safely kept at home. Then, once they enter foster care, the rules
authorizing termination of parental rights-which were enacted based on the premise that foster care would be a last
resort-are fully enforced. n12

There have also been articles specifically addressing the problems in Florida. n13 The child's innate vulnerability,
combined with defects in the dependency system and external threats of harm, brew a dangerous concoction that can
irreparably harm Florida's youth. n14 Once a child acquires dependency status n15 in Florida, jurisdiction over the child
vests in both the judicial and executive branches. n16 Although parental involvement in these [*773] matters can be
significant, in many situations the courts and child welfare agencies are the primary decision makers in the
determination of what is in the best interests of the child, which also makes conflicts of interest more common. n17
Even when there is no conflict, the court and the agencies are often unable to protect the children.

By statute in Florida, parents are now entitled to counsel at all stages of the dependency and termination of parental
rights proceeding. n18 For the past decade, the Department of Children and Family Services ("Department"), Florida's
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child welfare agency, has been required to appear through counsel in dependency proceedings pursuant to an order of
the Supreme Court of Florida. n19 On the other hand, children have no lawyer in dependency proceedings in Florida
either by constitutional right or by statute. n20 Rather, the only form of representation they receive is on an ad hoc basis
through a volunteer guardian ad litem system, and very little representation by attorneys. n21 Children have received
representation in some form across the country for the past twenty-five years, n22 sometimes by a lawyer and other
times through a guardian ad litem program, which was first instituted in 1974 through the federal Child Abuse
Prevention and Treatment Act. n23 The problem in Florida, unlike other jurisdictions whose systems are discussed later
in this article, is that the child has no entitlement to a lawyer and often does not even obtain the services of a volunteer
guardian ad litem. The child needs an attorney, and the legislature should provide for one.

This article first describes the nature of the problem in terms of both inadequacies in the child welfare system and
the failure of the current approach to protect children in Florida's courts. The article then analyzes the source of
authority to protect children in dependency procedures, focusing on federal statutes and Florida state law. It then briefly
surveys the variety of approaches to protecting children in child protection proceedings across the country. Finally, it
proposes that independent representation of dependent children by a lawyer is a crucial factor in facilitating a rapid and
safe outcome for children in abuse and neglect proceedings. It asserts that the [*774] appointment of a guardian ad
litem is an appropriate and worthwhile approach to protecting children. However, despite the presence of the guardian
ad litem, appointment of counsel, both as a general proposition and specifically because of Florida's historic failure to
protect its children in the dependency system, is essential to protecting children in the state's child welfare system.

II.Statement of the Problem

Although Florida statutory law recognizes the need for and appears to require that all children receive
representation through a guardian ad litem during dependency proceedings, n24 many children involved in abuse and
neglect proceedings are not provided with representation of any kind. The urgent need for consistent and competent
representation of children in dependency proceedings is demonstrated first by state reporting statistics, which show that
30,065 of the state's children were found to be victims of substantiated maltreatment during 1998, n25 and that state
court proceedings were undertaken for 14,980 of these victims. n26 Parents were by far the most common perpetrators,
contributing to 18,429 of 23,790, or seventy-seven percent, maltreatment cases. n27 Close to 800 perpetrators were
either foster parents, residential faculty staff, or child day care providers. n28 The fact that fifty-four child deaths in
Florida were attributed to maltreatment n29 evidences the need for a voice to zealously advocate the child's interests in
these proceedings. The trial and appellate courts have publicly expressed this concern for children in foster care. n30

Second, there is substantial evidence that Florida's system is in a state of crisis. Indeed, both Governor Bush and the
Secretary of the Department reported as much in a federal court hearing in January 1999. n31 The very [*775] serious
operational problems that create issues of dangerous conditions for children are compounded by Florida's planned
dramatic revamping of its system. State legislation requires plans for privatizing the state's child welfare system, except
for child protected intake and investigation, by 2003. n32

Two recent federal court class action lawsuits in Florida, one in Broward County in which the governor and
secretary appeared and one state-wide, n33 have highlighted the problems in foster care in the state. n34 A third federal
lawsuit, a decade old, raising issues about the mental and health [*776] needs of dependent children, was recently
settled. n35 The Broward County, Florida Grand Jury Interim Report of Spring 1998 also substantiates this problem.
The Report expressed deep concerns that children in the District's foster care system are exposed to continuous danger
while under the Department's care, stating:
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It is the opinion of your Grand Jury that the problems facing the Department are extensive and so systemic that the
children in the custody of or under the protection of the Department are in peril. We also found that the problems in the
child welfare system extend beyond the Department into the courts as well. n36

While acknowledging that the Department is equipped with some dedicated personnel, the investigation portrays
deplorable conduct from the Department's staff, ranging from poor handling of files, misrepresentations to the court,
and even criminal behavior from persons associated with the Department. n37 Children are placed with persons who
have been the subject of previous allegations of abuse and in homes that are overcrowded and poorly supervised. n38
As this article is being written, another grand jury investigation of the foster care system is on- going in Broward
County. n39 The Supreme Court of Florida has recognized that the dependency courts are overburdened, and that
acceptable case loads are central to the appropriate functioning of the dependency court. n40 It has said, "[a]s a result of
the backlog inherent in termination cases, many children are left in legal limbo as their custody status is argued in the
courts." n41 The intermediate appellate courts have also recognized the problems in the system. Recently, the Fourth
District Court of Appeal, in a case involving allegations of conditions problems in a DCF assignment center, recognized
the need for representation of the child. n42 Commenting on the horrendous number of abused and abandoned [*777]
children, and the difficult caseloads of both the case workers and the courts in juvenile proceedings, the court said:

What would help considerably is if each child could have a guardian ad litem or attorney ad litem who could be in
contact with the child on a more regular basis and serve as the child's advocate. Parents are represented in these
proceedings, but the child, the alleged object of everyone's concern, has no voice and no capacity to reach the court in
many cases. We commend the bar volunteer projects such as Lawyers for the Children of America, for their
representation of dependent children. n43

Regretfully, as this article demonstrates, the guardian ad litem program is unable to fully protect children for
several reasons. First, in Florida, it is a voluntary system with the result that in many instances there is no guardian ad
litem available to represent the child. Second, the state appellate courts, although expressing a recognition of the need
for a guardian ad litem, have held that there is no absolute right to a guardian ad litem despite the fact that chapter 39 of
the Florida Statutes appears to be absolute on its face, n44 and despite the existence of the federal statute that requires
appointment of a guardian ad litem. n45 Third, the Florida dependency and termination statutes establish a complex set
of procedures, which are quite time consuming and require a lawyer's intervention to move the proceeding on behalf of
the child. n46 Unfortunately, the Florida Statutes and Rules of Juvenile Procedure [*778] specifically prohibit legal
representation by the lay guardian ad litem. In light of these problems and the Florida courts' inconsistent but
nonetheless deeply held concern about lack of guardians ad litem and the resulting adverse effect on children, it is
appropriate to review the federal and state statutory sources of guardian ad litem representation of children in
dependency proceedings, as well as Florida's compliance with the federal and state laws pertaining to guardians ad
litem, to understand the shortcomings.

III.Federal Statutes Applicable to Dependency Proceedings

Over the past twenty-five years, the federal government has recognized the severe problems in the nation's child
welfare system by enacting three major funding statutes that create complimentary requirements and incentives to
improve state practices in child welfare proceedings. Florida receives money under these laws and is obligated to be in
compliance with enumerated statutory duties.

The first and most significant federal statute for the purpose of this article, is the Childhood Abuse Prevention and
Treatment Act of 1974 ("CAPTA"). n47 This law profoundly influenced the nation's approach to representation of
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children in dependency proceedings. n48 This statute requires guardian ad litem representation in dependency
proceedings, creating a great need for legal services and its funding. n49 CAPTA is a federal funding statute providing
incentives to states for improving the operation of their child protective services. n50 The Act requires the states to
submit plans to the Secretary of Health and Human Services, indicating to which child welfare programs the states will
apply their federal funds. n51 Under the statute, states must implement procedures that require the appointment of
guardians ad litem in all dependency cases. n52 In every case involving an abused or neglected child resulting in a
judicial proceeding, the state must provide the child with a guardian ad litem to represent them, in order to receive
federal [*779] funds. n53 CAPTA states that the guardian ad litem may be an attorney or a court appointed specialist.
n54 The guardian ad litem must "obtain first- hand, a clear understanding of the situation and needs of the child" and
"make recommendations to the court concerning the best interests of the child." n55 Florida receives funding under
CAPTA and must provide guardians ad litem in dependency cases. n56 Unfortunately, as the discussion in section IV.B
of this article shows, children are not regularly represented by a guardian ad litem in dependency proceedings in
Florida. To the contrary, guardians ad litem who are volunteers are appointed in less than fifty percent of the cases. The
Florida courts have done nothing to enforce the right to a guardian ad litem, which is mandatory under CAPTA.

CAPTA also requires states to provide reports to the United States Department of Health and Human and Services,
which include, among other items, "the number of children for whom individuals were appointed by the court to
represent the best interests of such children and the average number of out of court contacts between such individuals
and children." n57 Despite this federal requirement, Florida's Department of Children and Family Services has not
provided this information to the Secretary. n58 The Depart-ment's explanation in its report to the Secretary for the 1998
reporting year is that the information is "not available" at this time, and that this data will be made available with the
implementation of a new statewide information system in the year 2003. n59 Recently, the Department of Health and
Human Services asked Florida's Department of Children and Family Services to develop a corrective action plan,
looking at the case of appointment of guardians ad litem. n60 The state's failure to fully staff the guardian ad litem does
not appear to be a recent development. n61 Unfortunately, in Florida, the only means to ensure appointment of
guardians ad litem pursuant to CAPTA is through action taken by the federal agency. There appears to be no instance
[*780] yet where a state lost funding as a result of a Department of Health and Human Resources finding of
non-compliance with CAPTA. Litigation by private parties to enforce CAPTA is problematic at best. While there is no
reported opinion directly on point, where parties litigated to enforce the CAPTA provisions regarding the provision that
there be a guardian ad litem in each dependency case, a body of case law does suggest that the courts interpreted other
provisions of the Act's requirements leniently, based upon an analysis that the provisions are vague and do not mandate
very particularized procedures or protective steps to be taken. n62

The second major federal statute is the Adoption Assistance and Child Welfare Act ("AACWA"), n63 which was
enacted in 1980 in response to criticisms of the system during the 1970s. n64 The Act provides for incentives to the
states to improve their foster care system by funding placements, protective services, and family preservation and
reunification services. The state must submit a plan in this regard. n65 The purpose of the plan was to establish
standards for the foster care system including those aimed at reduction in the use of foster care. n66 AACWA also
encourages increased state court involvement by requiring the state courts to perform two functions. The courts must
encourage and monitor families in need of services in addition to protecting the welfare of the child. n67 The Act
provides that courts shall ensure that child welfare agencies have made reasonable efforts to provide services to the
family that may eliminate the need for termination of parental rights. n68 Courts review the progress the welfare
agencies make toward the permanent placement of the child and must implement procedural protections for parents
involved in these proceedings. n69 Efforts to enforce the AACWA through a private right of action have uniformly
failed. The United States Supreme Court rejected the approach in Suter v. Artist M n70 in 1990. n71 Subsequent cases
here fared no better, n72 with the result that the [*781] major remedy for violation of the Act is through federal
governmental agency enforcement. The lack of an enforceable means to protect children under AACWA is particularly
unfortunate due to the unintended result of the Act. Research suggests that while it is the child's parents who have their
parental rights terminated, the child experiences the negative effects considering that many children are not
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subsequently adopted. n73 It should be noted that the Congress did amend the AACWA after Suter to allow some
limited form of a private right of action. n74 Unfortunately, the limited reinstitution of the private right of action does
not affect the right to enforce guardian ad litem provisions in the CAPTA law.

Congress recently passed a third act, the Adoption and Safe Families Act of 1997 n75 ("ASFA"), to address
concerns about the effectiveness of AACWA. ASFA allows for greater discretion regarding the definition of statutorily
required reasonable efforts of state based services and is more flexible in allowing states to remove children from
dangerous homes. n76 ASFA also attempts to speed up the dispositional stage and increase adoptions in certain
situations involving extreme circumstances. n77 Unfortun-ately, ASFA does not provide a process by which the federal
government evaluates the judicial determination requirement so as to guarantee that reasonable efforts have been made
by state agencies in performing their duties under this statute.

[*782]

Thus, each of the three federal statutes contains extremely important protections for the child. However, because
none of the laws provides the child the ability to obtain affirmative relief to enforce rights through a private right of
action in the courts, leaving only administrative remedies through the federal agencies that fund the states, the need to
enforce the conceptual provisions of the laws in individual cases in the juvenile court becomes much more significant.
Specifically, the lack of a private right of action under the federal statutes to enforce the right to a guardian ad litem as
well as other protections means that a lawyer representing a child in the dependency proceeding becomes more
important. However, as the following section demonstrates, there is no right to legal representation for a child in
Florida, and the statutory and juvenile court rule provisions governing guardian ad litem representation are ill-defined
and imprecise.

IV.Dependency Representation in Florida

A. Federal and Florida Case Law Governing the Right to Counsel

The United States Supreme Court has never ruled on the question of whether a child has a right to counsel and, if
indigent, counsel free of charge in a dependency or termination of parental rights proceeding. The Court held, in In re
Gault, n78 that a child does have a right to counsel in a juvenile delinquency case premised on the proposition that
children do have a protected liberty interest under the Fourteenth Amendment when their freedom is in jeopardy. n79
However, in Lassiter v. Department of Social Services, n80 the court held that parents do not have a right to counsel, as
a matter of constitutional law, in a termination of parental rights proceeding. n81 The court did recognize that counsel
should be evaluated on a case-by-case basis as a matter of fundamental fairness in termination of parental rights
("TPR") cases. n82 Despite rejecting an absolute right to counsel, the court said: "[i]nformed opinion has clearly come
to hold that an indigent parent is entitled to the assistance of appointed counsel not only in the parental termination
proceedings, but in dependency and neglect proceedings as well." n83 Nonetheless, the combination of the two cases
makes it difficult to be sure that the United States Supreme Court would ever hold that children have an [*783]
absolute right to counsel in dependency cases. n84 On the one hand, there is a clear deprivation of liberty when children
are removed from their home and placed in state care. n85 On the other hand, the court has held that the loss of a family
member-in Lassiter it was the loss of a child permanently-is not a significant enough loss to require the right to counsel
in all cases. n86

In the case In re D.B., n87 the Supreme Court of Florida held that children do not have a right to counsel in
dependency cases. n88 The court acknowledged that a "guardian ad litem must be appointed in any child abuse judicial
proceeding" n89 under Florida Statutes, but in all other instances, the appointment of a guardian ad litem is left to the
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discretion of the trial court and should be made only when required under rule 8.3 of the Florida Rules of Juvenile
Procedure. n90 The interests of the child are considered "protected" when the interests of a parent who is a party are not
adverse to the child's interests. n91 However, children do have due process rights when the interests of the child may be
adverse to the interests of the parent, n92 as is commonly the situation in dependency proceedings. This has never been
translated into a right to counsel by either the courts n93 or the Florida Legislature.

[*784]

The Supreme Court of Florida very recently held that the appointment of counsel is mandatory when a child objects
to being placed into a residential treatment center after an adjudication of dependency. n94 The court ruling in the form
of amending the Florida Rules of Juvenile Procedure to provide for counsel in this limited setting arose from the court's
decision in M.W. v. Davis. n95 In that case, it held that when a court ordered a dependant child in the temporary
custody of the Department of Children to be placed into residential treatment, an evidentiary hearing that complied with
Florida's civil commitment statute, known as the Baker Act, was not required, n96 but that certain due process hearing
rights did apply. n97 The court sent the matter to the Juvenile Court Rules Committee to prepare and submit proposed
rules to cover the situation, n98 which resulted in the order amending the juvenile court rules. In so doing, the court
explicitly said that it was not addressing the issue of whether an attorney is constitutionally required when a child is
being committed to a residential treatment center. n99

While children have no statutory right to counsel, including appointed counsel if indigent, in dependency
proceedings in Florida, their parents do. n100 For a number of years by statute, Florida had provided that parents were
entitled to counsel only if their parental rights were to be terminated. n101 Parents were not entitled to counsel in a
dependency proceeding unless, and the Florida statutory scheme was rather odd in this respect, there was some
indication that parental rights would be terminated. n102 This statutory approach produced a body of appellate case law
in which the appeals court judges routinely reversed trial court determinations of termination of parental rights where
there had been no counsel to the parents at the dependency stage. n103 This problem was ultimately resolved in 1998
when the Florida Legislature amended chapter 39 to provide for the right to counsel to parents at all stages of
dependency proceedings in addition to all stages of termination [*785] of parental rights proceedings. n104 The result
of the legislative change was to protect the interest of parents throughout the proceedings. That scheme and the Florida
Rules of Juvenile Procedure which implement it "make elaborate provision for appointment of counsel and for
procedures concerning waiver of counsel" n105 by parents. Obviously, it did nothing to protect the interest of children.

Florida's child welfare agency-the Department of Children and Family Services (formerly known as the Department
of Health and Rehabilitative Services)-also appears by counsel. It must do so because of a series of Advisory Opinions
issued by the supreme court in the late 1980s responding to the practice of then HRS nonlawyer counselors appearing in
court. In the first opinion, Florida Bar In re Advisory Opinion HRS Nonlawyer Counselor, n106 the Department of
Health and Rehabilitative Services petitioned the Florida Bar Standing Committee on the Unlicensed Practice of Law
for an opinion. n107 The court addressed the issue of whether the preparation of documents by lay counselors and the
presentation of non-contested dependency court cases by lay counselors, including the filing of the documents,
presentation of the case, request for relief, and testimony of the counselors are the "unauthorized practice of law." n108
The Bar Standing Committee found that HRS counselors were engaged in the unauthorized practice of law by drafting
pleadings, legally binding agreements, and representing others in court. n109 The court held that the types of activities
required by chapter 39 and this form of representation of children constituted the practice of law. n110 While the court
agreed with the Committee that HRS counselors were engaged in the practice of law, the court did not find that such
practice was the cause of the alleged harm or that enjoining it was the most effective solution. n111 Thus, the court
granted temporary authorization for HRS counselors to continue their activities pending the report of court appointed ad
hoc committee. n112 Most importantly, the Committee reported the problems in allowing lay counselors or guardians
ad litem to perform such legal activities, finding that "HRS lay counselor mistakes and delays result in [*786] public
harm, due in part to a lack of adequate training and supervision in the proper procedures and legal ramifications of the
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dependency process." n113 This opinion is significant because it recognizes the problems of nonlawyer and inadequate
representation of children in dependency proceedings.

In a second opinion in 1989, Florida Bar In re Advisory Opinion HRS NonLawyer Counselor, n114 the court
reviewed a report of the Supreme Court Committee on HRS Nonlawyer Counselors, which found that HRS, guardians
ad litem, and others are unable to process cases within the statutory time limits for children in emergency care or foster
homes. n115 The Committee concluded that the problem of extensive delays was partially attributed to the insufficient
involvement of lawyers in the juvenile process. n116 The Committee suggested "a greater investment of time by
lawyers in the system . . . to protect the important rights of the children and families whose lives come under the control
of the system." n117 The report further stated the Committee had knowledge of harm suffered by children through the
current practice of allowing nonlawyer counselors to oversee dependency cases without legal representation. n118

The Committee concluded that, as the system was presently arranged, HRS counselors failed their clients in two
ways. n119 First, their experience and training prepared them for social work and not legal services; thus, they were not
adequately equipped to perform legal services. n120 Second, the time spent preparing for legal services takes away from
time that would be best spent improving the case management aspect of their jobs. n121 Due to the lack of legal
background and large case loads, the Committee found that it was inappropriate for HRS counselors to handle
dependency cases without legal representation. n122

The supreme court held that adequate legal representation on behalf of HRS is required at every stage of juvenile
dependency hearings conducted pursuant to part III of chapter 39 of the Florida Statutes. n123 An attorney's presence is
required in all court proceedings and supervision in the preparation [*787] of all legal documents. n124 The court
extended its holding to include all foster care proceedings, all child-in-need-of-services proceedings, and all termination
of parental rights proceedings. n125 Further, it held that HRS must end its practice of law by lay person counselors
under these statutes and ordered the Juvenile Rule Committee of the Florida Bar to draft amendments to the present
laws and submit to the court. n126

B. Florida's Statutory Scheme Governing Representation of Children

The legislature's purpose in enacting chapter 39 was "[t]o provide for the care, safety, and protection of children in
an environment that fosters healthy social, emotional, intellectual, and physical development; to ensure secure and safe
custody; and to promote the health and well-being of all children under the state's care." n127 The chapter provides that
the state's judicial and other procedures must "assure due process through which children . . . and other interested parties
are assured fair hearings . . . and the recognition, protection, and enforcement of their constitutional and other legal
rights." n128 The dependency process comprises of a "complex body of substantive law and evidentiary rules," n129 as
well as a "compendium of relevant sociological, psychological, and medical data." n130 The law provides for a detailed
system of taking children into custody, arraignments, n131 shelter hearings, n132 mediation, injunctions to prevent
abuse, n133 adjudicatory hear-ings, n134 dispositional hearings, n135 periodic judicial reviews, n136 and appeal. n137
[*788] It includes "[a]n independent, trained advocate, when intervention is necess-ary and a skilled guardian or
caregiver in a safe environment when alter-native placement is necessary." n138 The process is both complex and time
consuming. One commentator has concluded that, with delays, it is possible that as many as sixteen court hearings may
take place in a year. n139 Additionally, the courts and other commentators have commented on the delays. n140 It is
also highly subjective. n141 For these reasons-reduction in delays and dealing with the complexity and subjectivity of
the process-among others, this article urges representation of children by counsel in dependency and termination of
parental rights cases.
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Courts are required by statute to appoint guardians ad litem n142 at the earliest possible time in child abuse,
abandonment, or neglect proceedings. n143 The Florida Rules of Juvenile Procedure, Florida Statutes, and two orders of
the Supreme Court of Florida codify the operation of guardian ad litem programs in the state.

The statutes enumerate a list of persons that can qualify as a guardian ad litem including:

[A] certified guardian ad litem program, a duly certified volunteer, a staff attorney, contract attorney, or certified
pro bono attorney working on behalf of a guardian ad litem or the program; staff members of a program office; a court-
appointed attorney; or a responsible adult who is appointed by the court to represent the best interests of a child in a
proceeding as provided for by law, including, but not limited to, this chapter, who is a party to any judicial proceeding
as a representative of the child, and who serves until discharged by the court. n144

[*789]

Parents who can afford to must reimburse the court for all or part of the cost of the guardian ad litem. n145

Significantly, the Florida Rules of Juvenile Procedure and Florida Statutes consider guardians ad litem, and
sometimes the local guardian ad litem program and the child as parties to the action who have standing to participate in
the proceedings. n146 This status as a party raises questions concerning the relationship among the court, the child, and
the other parties. It has generated a substantial body of case law. n147 Guardians ad litem are statutorily responsible to
review dispositions, must be present at all important stages of the dependency proceeding, must submit written reports
to the court, n148 may waive the child's right to confidentiality, n149 and may file appeals on behalf of the child. n150
The report must include the wishes of the child and the recommendations of the guardian ad litem. n151 These laws put
the guardian in the position of a witness in the case. In the past, courts had even gone so far as to order the guardian ad
litem to make unannounced visits to a parent's home. n152 Recently, the Florida Legislature amended the statutory
provision regarding the duties of the guardian ad litem, specifically to remove the section which had given the court
authority to order a guardian ad litem to provide such services. n153 However, the statute continues to provide that the
guardian ad litem's duty is to "represent" the child. n154 The Florida Rules of Juvenile Procedure expressly forbid the
practice of law by [*790] lay guardians, n155 although the guardian ad litem is authorized to file dependency petitions
and petitions to terminate parental rights. n156 The structure of the guardian ad litem role is thus internally inconsistent.
The guardian is obligated at times to be confidante of the child, a witness, and an advocate. These roles can be entirely
contradictory.

At the same time, the Supreme Court of Florida Amended the Administrative Order, governing the standards of
operation of the guardian ad litem program, and Florida Rules of Juvenile Procedure, creates an inherent conflict for a
lawyer who acts as a guardian ad litem. The supreme court Order and the rules provide on the one hand that the lawyer
may not practice law, which seems to suggest somehow that a lawyer who is a guardian ad litem might practice law.
n157 However, the rules also provide for the appointment of the lawyer as an "attorney ad litem" who has different
responsibilities. n158 The attorney ad litem represents the child. It thus becomes unclear whether, given Florida's
statutory provisions that make the guardian ad litem a party, how the lawyer as a guardian ad litem can practice law
given his or her party status. The federal statute, CAPTA, expressly provides that a guardian ad litem may be an
attorney but does not create the conundrum found in the Florida law. n159 Thus a conflict results having to do with the
lawyer's professional responsibility under the Rules of Professional Conduct. Arguably, when an attorney acts as a
guardian ad litem, that attorney is not relieved of the responsibilities provided by the Rules of Professional Conduct.
n160 Yet if the lawyer as a guardian ad litem is a party who may testify among other things, an inherent conflict is
raised.
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Another prospective conflict, although one not recognized by the court, concerns the issue of separation of powers.
"The guardian ad litem program is administered by the Office of the State Court Administrators under the supervision
and control of the supreme court." n161 As such, although the [*791] guardian ad litem is a separate and distinct party
from DCF, n162 the guardian ad litem remains, in essence, responsible to the supreme court. The Third District Court
of Appeal dismissed this problem over a vigorous dissent by Chief Judge Schwartz n163

Another problem is the lack of the assignment of a guardian ad litem in many cases. In addition to being required
by federal law, n164 the need for guardians ad litem for children in dependency proceedings has been recognized as
necessary by dependency judges. One trial court judge "characterized the absence of an active guardian as fundamental
and an impediment to her ability to conclude that the grounds for termination were established by clear and convincing
evidence." n165 However, the appellate court in this case held that this absence did not prevent the trial court from
readjudicating children dependent based on specific allegations of abuse. n166 This opinion represents part of a
growing body of Florida case law in which the appeals courts have inexplicably accepted the failure to either appoint or
continue in place a guardian ad litem in a dependency or termination of parental rights proceeding. n167 In Vestal v.
Vestal, n168 the appeals court relied upon several prior cases in the Second and Fifth District Courts of Appeal to hold
that the failure to appoint a guardian ad litem in a termination of parental rights case is not fundamental error. n169 The
problem with these opinions is they find an exception in the Florida law where none exists. The statute is absolute and
mandatory on its face. n170 Furthermore, the federal funding statute, CAPTA, [*792] is also absolute, as this article
demonstrates. n171 The Florida courts have never commented upon the application of CAPTA to failure to provide or
continue in place a guardian ad litem. Courts simply conclude using "no harm no foul" language, finding that while the
statute may be mandatory on its face, the failure to provide a guardian ad litem is not fundamental error. Applying the
same logic, if a parent did not have a lawyer in a termination of parental rights case, which is statutorily although not
constitutionally mandated, would the court find that there is no fundamental error, or would the court say that the right
is more significant for the parent than for the child and thus fundamental as to the parent but not as to the child.

Although there is no statutory right to counsel for children in dependency proceedings, occasionally a lawyer does
represent a child in a dependency or termination of parental rights proceeding. This occurs on an ad hoc, irregular, and
infrequent basis. The sources of representation are varied. First, the court appears to have authority where necessary to
appoint an attorney ad litem to represent a child by virtue of language in the 1995 Supreme Court Administrative Order
Relating to the Standards of Operation of Guardian Ad Litem Programs. n172 The only language in chapter 39 referring
to attorneys ad litem is in the bills of rights for children n173 and in reference to a pilot attorney program in Orange and
Osceola Counties. n174 Thus, for example, a trial court does not have a duty to appoint counsel for a minor simply
because a representative from the guardian ad litem program requests the appointment. n175 The court may use its
discretion to make an appointment, with "independent judgment after reviewing the need for the requested
appointment." n176 In Davis v. Page, n177 the federal Fifth Circuit Court of [*793] Appeals held that the right to
counsel in Florida dependency proceedings should be determined on a case-by-case basis. n178

Second, a number of the law schools in Florida, including Nova Southeastern University, the University of Miami,
the University of Florida, and Florida State University, have clinical programs where students, as interns, represent
some children in dependency proceedings. n179 In addition, a national nonprofit organization, Lawyers for Children
America, Inc., represents children in Miami. Based upon a model introduced in Hartford, Connecticut in 1995, Lawyers
for Children America, Inc. recruits volunteer lawyers from law firms and corporate legal departments to represent
children in a multi-disciplinary approach in the dependency court. n180 Several legal aid programs also represent
children in dependency proceedings. n181

Most recently, during the 2000 legislative session, the Florida Legislature enacted an attorney ad litem pilot
program aimed at assigning lawyers to represent certain children in out-of-home care. n182 The statute provides that the

Page 10
25 Nova L. Rev. 769, *790



Office of State Courts Administration establish an agency to provide representation. n183 The result has been the
development of a program through Barry University School of Law in Orlando. n184 The statute, in the form of a
demonstration project, is both limited in scope and unclear in approach. In fact, it appears that the largest sums
appropriated by the legislature are being used to fund guardian ad litem programs in Orange and Osceola counties. n185
Of the $ 1.8 million appropriated, only $ 300,000 goes to lawyer representation. n186

[*794]

Even when attorneys represent children in abuse and neglect proceedings there are questions as to who pays for
their services. n187 When a lawyer is appointed as an attorney ad litem because of the failure of a previously appointed
guardian ad litem to perform his or her duties, the Department of Children and Family Services is responsible for paying
the attorney ad litem's fees. n188 Further, the Department is not responsible for the operational costs of guardian ad
litem programs, programs that "it did not create and over which it has no control." n189

The Florida Guardian Ad Litem Program, a member of National CASA, has twenty-one programs located in the
twenty judicial circuits. n190 The program functions in every county except Orange County where the Legal Aid
Society serves as the guardian ad litem. The Florida Guardian Ad Litem Program operates under the auspices of the
judicial branch. The mission of the program is to recruit, train, and supervise volunteers to advocate for the best
interests of the children who are alleged to be abused, neglected, or abandoned, and who are involved in court
proceedings. n191 Each county's program may consist of different divisions within the program structure with coverage
extending to domestic relations and other custody matters. For example, the Broward County Guardian Ad Litem
Program of the Seventeenth Judicial Circuit has three divisions: Dependency, Family Law, and Criminal. n192 The
program literature explains that volunteers for these programs do not need to be attorneys because they are acting as
advocates for these children, not legal counsel. n193 For example, criminal court guardians ad litem are appointed when
there are criminal proceedings in which a child may be asked to testify. n194

The Legal Aid Society of the Orange County Bar Association was founded thirty- eight years ago to help indigent
individuals in the community. n195 [*795] The Orange County Guardian Ad Litem Program is not part of the state nor
a member of National CASA. This organization acts as attorneys for abused, neglected, or abandoned children. Orange
County, Florida of the Ninth Judicial Circuit began and continues to provide pro bono attorney guardians ad litem in its
volunteer program through Legal Aid Society. n196

In summary, the appellate opinions, ad hoc independent programs, and legislative pilot project all demonstrate that
a child's representative, whether by an attorney in addition to or as an alternative to a guardian ad litem, is recognized as
a critical participant in facilitating the child's best interests and advocating for the child in the context of a system that is
unable to efficiently and safely care for children in its care. The following section, in brief survey fashion, demonstrates
that, while other states uniformly recognize this need for children's representation in dependency proceedings, their
implementation of representation is quite diverse and eclectic with no single approach standing out as a most accepted
model.

V.A Survey of Other Jurisdictions

Statutory frameworks providing for child representation vary throughout the country, requiring or allowing
discretionary appointment of an attorney, a Guardian Ad Litem, or a Court Appointed Special Advocate (CASA)
volunteer. n197 No two states or local jurisdictions within a state [*796] share the same system for representing
children in dependency proceedings, although all have some form of representation. n198 Thus, it is difficult to make
generalizations about the different state or county models. n199 However, it appears that all of the jurisdictions were
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influenced by a combination of the Supreme Court opinion in In re Gault, the passage of CAPTA, and the advent of the
CASA movement. n200 Although jurisdictions differ in their choice of terminology and practices, their approaches
share several common traits. n201 First, in 1996, at least thirty-eight states linked the role of the child representative to
the "best interests" of the child, despite employing different labels for this concept. n202 Second, there is no consensus
as to what is meant by the "best interests" concept. n203 Third, the models are greatly influenced by budgetary
concerns. n204 Essentially, there are two approaches or models, sometimes separate and sometimes mixed. They
include representation by counsel or guardian ad litem, of which the CASA is one format or approach.

A. Guardian Ad Litem & CASA

Twenty-two states provide for a guardian ad litem, n205 Twenty- three [*797] states provide for a CASA, n206
and eleven states provide for both. n207 However, in most jurisdictions, there is little difference between the duties and
powers of the guardian ad litem and CASA. n208 Instead, the difference seems to be simply that of different
organizational structures and recruiting pools rather than a true dichotomy of roles. In some jurisdictions, like Florida, a
lawyer may act as a guardian ad litem but not practice law in that capacity.

In 1976, Judge David Soukup in Seattle, Washington, began using community volunteers trained in making
decisions for abused and neglected children to recommend to the court what they felt would be in the best interest of the
child. n209 By 1977, the idea expanded and was encouraged by the National Council of Juvenile and Family Court
Judges. n210 The National Court Appointed Special Advocate Association was formed in 1982, and in 1990, the Victim
of Child Abuse Act was passed by Congress. CASA is a national organization based in Seattle, Washington. n211 This
organization participates in the training, recruiting, and management of CASA volunteers. There are 800 local
programs, 48,000 volunteers, 44 state organizations, 12 state administered programs, and 183,000 children being
served. n212 Although CASA volunteers go through extensive training, they do not require their volunteers to be
attorneys. n213 The role of a CASA volunteer is not to give legal representation for children but to investigate, report,
and to recommend [*798] to the court what would be in the best interests of the child in abuse and neglect cases. n214

The 1998 statistics on Child Abuse, Foster Care, Adoption, and CASA Report states that, in 1997, there were
2,943,829 children reported as abused and neglected. n215 According to the 1997 Child Welfare League of America's
Stat Book, 520,000 children were in foster care between October 1, 1997 and March 31, 1998. n216 The 1998 National
CASA Association Annual Program Survey National Totals states that 183,339 children were represented by CASA
volunteers. n217 There are a total of 3331 United States. jurisdictions of which 906 have a CASA Program. n218
Between 206,000 and 425,000 children in communities with CASA programs are not represented. n219 This is often
due to the lack of volunteer resources or CASAs not being appointed, a situation also present in Florida.

The Guardian Ad Litem Program is another organization, often voluntary in nature, that assigns individuals to
specific cases to investigate, monitor, and make recommendations to the court for the best interests of the child in abuse
and neglect cases. n220 State Guardian Ad Litem Programs often are members of the National CASA Organization and
recruit and train their volunteers employing the National CASA Organization Standards. n221 Mandatory guardian ad
litem appointments have existed in the United States since Colorado enacted the first such program in 1963. n222 The
programs are of varying formats. Some operate through a state or local office of court administration. There are also
guardian ad litem programs administered by organizations such as a legal aid society. n223 As noted earlier, Orange
[*799] County, Florida has adopted the Legal Aid Society as its Guardian Ad Litem program structure. This program
provides legal services to indigent persons and children in dependency or abuse and neglect cases. n224 Here, guardians
ad litem assist in recommending what is in the best interests of the child as well as advocating the legal rights of the
child. n225
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Many states have specific statutes mandating when a guardian ad litem or CASA should be appointed. n226 A
guardian ad litem is a specially trained volunteer appointed as an officer of the court to ensure that the best interests of
the child are protected while the child is a ward of the court. n227 In Florida, the guardian ad litem has five basic roles.
They are investigator, reporter, protector, spokesperson, and monitor of services provided to the children. n228 The
guardian ad litem does not replace legal counsel or the social worker. n229 Guardian ad litem programs that are run
under a state model often use volunteers from the community, individuals with varying backgrounds. n230

CASA, as well as Guardian Ad Litem programs, can be state organizations under the judicial branch of
government, as in Florida, state organizations under the executive branch, or private nonprofit organizations with no
state funding. n231 The structure can vary from state to state and county to county. An advantage of being a state
agency is that the program will receive annual funding. A private not-for-profit organization must generate funding
through fund- raising and grants. This affects the amount of money the program has to operate as well as the staff
available for recruitment, training, and management. n232 Some counties have community agencies that help fund
CASA and Guardian Ad Litem Programs. Colorado receives funding from the National CASA Association and
foundations. n233 In Colorado, all CASA programs are private non-profit organizations or come under a non-profit
umbrella organization. n234 These programs do not get state funding. In Florida, Speak Up For Children, Voices for
Children Foundation, Inc., and the [*800] State of Florida provide funding to Guardian Ad Litem programs. n235
Georgia receives funding from the state, National CASA Association, foundations, dues, and conference fees n236 The
Legal Aid Society of Orange County, Florida is supported by various funding sources, including private donations,
government grants, foundations, and general public support. n237

In Georgia, CASA is the only nonprofit organization of volunteer advocates for "deprived" children funded by the
Office of Juvenile Justice & Delinquency Prevention. n238 Georgia CASA has thirty programs in forty-three counties.
n239 In 1999, approximately 3522 children were served, n240 and over 19,000 children were in the legal custody of the
state per month. n241 On average, 197.6 incidents of child abuse and neglect are reported daily in Georgia. n242 In
fiscal year 1999, the year-end report total number of cases was 2057, with the number of children at 3522, and number
of CASA volunteers at 1004. n243 Georgia ranks as the fifth highest state in the nation in the number of children who
have been abused and neglected. n244

The CASA volunteer, in Georgia, is a lay individual from the community who works with other service providers
to act as an independent voice for an abused or neglected child. n245 These volunteers do not act as attorneys, although
they may assist attorneys who are representing the individual parties, including children. The training consists of forty
hours, which include courtroom procedure, child advocacy techniques, neglect, physical abuse and sexual abuse
training, early childhood development, and adolescent behavior. n246 The volunteer's role is to advocate for a child
from the beginning of the case until it is resolved, attend all legal proceedings, assess all of the facts in the case, and to
make recommendations in the child's best interests. n247 Volunteers must be twenty-one years of age. n248 The
potential volunteer is given a personal interview, which includes a screening for [*801] objectivity, competence, and
commitment, and a fingerprint and background check is also conducted. n249 No special or legal background is
required to be a CASA. n250 After training, each volunteer is sworn in by a juvenile court judge prior to the assignment
of a first case. n251 Each volunteer takes either one or two cases at a time, a significantly lighter caseload than the
Department of Children and Families' caseload of thirty.

B. Counsel

Presently, twenty-four states have promulgated laws declaring that children in dependency hearings may have some
form of appointed counsel. n252 Five states only provide for counsel with no separate provision for a GAL or CASA.
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n253 The states vary as to what is required of the attorney and the rights of the child. For example, Nebraska requires
that the guardian ad litem be an attorney except in cases when there are special reasons why a particular lay person
would be appropriate. n254 In Virginia, all guardians ad litem are attorneys. n255

New York provides a system of counsel for children in its dependency system. n256 The lawyer for the child in the
New York system by statute is [*802] known as a law guardian. n257 Perhaps the best known law guardian program in
New York, and certainly the oldest, is the Legal Aid Society of New York. n258 The Legal Aid Society helps provide
legal counsel to indigent persons within the community in a variety of settings, including criminal defense, domestic
relations, civil, and juvenile matters. n259 The Legal Aid Society represents ninety-percent of the children who appear
before the Family Court in New York City in matters involving child abuse and neglect, juvenile delinquency, and
children alleged to be persons in need of supervision. n260 The Legal Aid Society acts as Law Guardians to more than
40,000 children and represents more than 38,000 families. n261 The Legal Aid Society's policy is to co-advise and
counsel their clients and then to advocate the clients' interests and wishes. n262

Illinois is one of the states that passed a statute that either requires or permits the appointment of independent
counsel for children in a variety of judicial and administrative settings. n263 Thus, children who are the subjects of
proceedings under the Juvenile Court Act and the Mental Health Code must be represented by a guardian ad litem, and
that guardian ad litem is represented by an attorney. n264 The court must also appoint a guardian ad litem in each case
involving a child not of the age of majority who is the subject of a proceeding under the state's Juvenile Court Act or
Mental Health Code. n265 The guardian ad litem shall represent the minor's best interests. n266 It is the guardian ad
litem's responsibility to form the required relationships and investigation necessary to represent the best interests of the
child. n267 The Juvenile Court Act provides that no hearing on any petition or motion filed under the Act may be
commenced unless the minor who is the [*803] subject of the proceeding is represented by counsel. n268 When the
court has appointed a guardian ad litem that is not an attorney at law, the court must appoint an attorney at law to
represent the guardian ad litem. n269 The court is also allowed to appoint a community volunteer, such as a court
appointed special advocate or a person from CASA. n270 Usually, these individuals are not legally trained. n271

California's approach is different. State statutes provide that in all cases in which an abuse and neglect petition has
been filed, the probation officer or social worker who filed the petition shall serve as the guardian ad litem to the child,
unless the court in its discretion appoints another adult guardian ad litem to represent the child's interests. n272 The
statute clarifies that the guardian ad litem shall not be the attorney responsible for proving abuse or neglect. n273 Unlike
mandatory appointment of guardians ad litem, the appointment of legal counsel in California is discretionary. n274 The
courts may appoint counsel for the minor when it appears to the court that "the minor would benefit from the
appointment of counsel." n275 Although California enumerates the responsibilities of the child's counsel in dependency
proceedings including interests "beyond the scope of the juvenile proceeding," n276 the statutes emphasize that the
child's attorney is "not required to assume the [duties] of a social worker and is not expected to provide nonlegal
services to the child." n277

In the Colorado juvenile court, the attorney is formally called the guardian ad litem. n278 Colorado Revised
Statutes section 19-1-103 defines the guardian ad litem as a person appointed by a court to act in the best interests of a
person. n279 The child is not a client, and it is not the job of the guardian to parrot the request of the child. The unique
role of the guardian ad litem is to represent the best interests of the child. n280 Colorado recognizes that the [*804]
role of the attorney representing children is different then the attorney's role in other court proceedings. As a result, the
Colorado State Bar has adopted guardian ad litem standards. n281 The guidelines require that an attorney participating
in the Colorado guardian ad litem program is mandated to have a minimum of ten hours of specialized training or self
education. n282 Inexperienced attorneys appointed as guardian ad litems must complete eight hours of accredited
training on the role of the guardian ad litem. n283
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In most counties in Colorado, the guardian ad litem is appointed under a contract system. n284 This is the case in
most abuse and neglect cases. Through the contract system of appointing guardian ad litems, the attorney does not work
for the government, a government agency, or institution, but as an independent attorney. The attorneys contract directly
with the state judicial department or district court. n285 The contract creates an ethical obligation to carry out a case
similar to the obligation that is created when an attorney accepts money and creates a retainer agreement in the private
bar. However, the major difference is that the agreement is not between the client (the party being represented) and the
attorney, but between the court and the attorney. n286 This model has been criticized because it sometimes creates a
conflict of interest. n287 The attorney often finds himself appearing before judges who sign his or her contracts. Critics
believe that this makes the attorney obligated to the judge as well as the child. n288 Another problem is the rates paid to
attorneys who contract with the court system tends to be low. n289 As a result, very few attorneys want to participate.
In addition, because the contract rates are so low, many contracting attorneys contract for more cases than they can
handle, causing the same attorneys to appear in court four to five days a week. n290 This may lead to attorneys
becoming overly familiar with the judges and other agencies involved. n291 It is the duty [*805] of the district court
judges to monitor the guardian ad litem attorneys and preside over the dependency proceeding. n292 This double-duty
also creates a conflict of interest that is one of the concerns of critics of the Colorado system. n293

As this brief survey shows, there are two different approaches to the appointment of an attorney as counsel for a
child. These approaches include the attorney for the child n294 and a guardian ad litem who is an attorney. A survey of
national standards for a child's attorney by the American Bar Association defines the attorney-appointed guardian ad
litem in the following way: "a lawyer appointed as 'guardian ad litem' for a child is an officer of the court appointed to
protect the child's interests without being bound by the child's expressed preferences." n295 These standards do not
apply to nonlawyers when such persons are appointed as guardians ad litem or as "court appointed special advocates . . .
. The nonlawyer guardian ad litem cannot and should not be expected to perform any legal functions on behalf of a
child." n296

VI.The Case for Legal Representation

There are numerous organizations, books, articles, and professional publications that present strong public policy
arguments for the use of attorneys in all proceedings in which juveniles are before the court in dependency and
termination of parental rights cases. n297 Foremost is the American Bar Association, which has introduced national
standards for the representation of children, including representation in dependency proceed ings. n298 [*806] The
National Association of Counsel for Children (NACC) "believes that attorneys representing children and families
should have a combination of knowledge, training, experience, and ability which allows them to effectively discharge
their duties to their clients." n299 NACC asserts that all parties should be represented by counsel, including children in
abuse and neglect related proceedings. n300 NACC is trying to encourage federal law to mandate that independent
attorneys be appointed to represent the interests of children in such proceedings. n301 NACC firmly believes that
CASA volunteers are important to ensure families receive appropriate services and assistance, but children's attorneys
remain uniquely qualified to provide a legal voice for the child. n302 Therefore, CASA volunteers can work alongside
children's attorneys but cannot take the place of the children's legal voice. n303 On August 8, 1994, CASA summarized
a Validation and Effectiveness Study on Legal Representation through Guardian Ad Litem, which identify the role of
attorneys, guardians ad litem, and CASA. n304 The report states that:

CASAs provides a different style of advocacy and perform many activities that attorneys do not . . . . CASAs tend
to avoid the legal aspects of representation, and place greater emphasis on promoting cooperation among the parties.
CASAs and attorneys prioritize their time differently, reflecting their areas of training and expertise -attorneys in legal
representation and courtroom activities, CASAs in nonlegal and social service activities outside the courtroom.
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Training, Accountability and Quality Control Findings . . . [stated that] [s]taff attorneys probably receive more
training than CASAs; private attorneys less. CASA training, however, covers more topics . . . [*807] [but] puts less
emphasis on the child welfare system and courts (7.8%) . . . . CASAs generally lacked information about immunity and
liability issues.

The study expresses concern about CASAs' low level of courtroom activity. CASAs have less legal experience, and
place less empha-sis on attending hearings. In contested proceedings where there is a CASA but no lawyer, legal
representation will be inadequate. n305

A general recommendation from this study is to use the CASA training, caseloads, supervision and evaluation to
model attorney Guardian Ad Litem programs. n306

In addition, many but not all, authors who have written on the subject have argued in favor of counsel for children.
n307 The work of Martin Guggenheim, n308 Jean Koh Peter, n309 and Anne Harralambe n310 all support
representation of children in dependency proceedings by lawyers. The core debate among scholars involves what role
the lawyer should play as legal representative of the child-advocate for the child's express wishes or the child's best
interests. n311 Florida Statutes do not currently require counsel to children in Florida's dependency system in either
form, and the statutory guardian ad litem mandate is not consistently followed. For reasons discussed throughout this
article, Florida should follow the lead of other states that require legal representation of children in dependency
proceedings and incorporate the independent counselor requirement in its dependency statutory [*808] provisions
subject to variation based upon the child's capacity to direct the representation. n312

Conceptually, the appointment of counsel for all children in dependency proceedings makes sense for two major
reasons. First, in light of the fact that the context in which decisions are made about children's life circumstances and
services to be provided to them are made almost exclusively in a court setting, a lawyer for the child has the unique set
of skills and authority to advocate and demonstrate the required right of the child to receive services. In the absence of
counsel for the child, none of the other parties to the proceeding-the Department of Children and Family Services, the
guardian ad litem, the attorney representing the Department, the parent and lawyer for the parent-is necessarily going to
make motions to the court to order the provision of services, hold the other parties accountable to prove their assertions,
and double check the collection of factual information to prove or disprove claims or defenses. The guardian ad litem is
the person who most closely carries out these responsibilities. As the American Bar Association has explained, the
guardian ad litem is also responsible in many jurisdictions to submit a report or testify as a back or expert witness. Such
tasks are inconsistent with the function of the lawyer. n313

Second, the lawyer for the child is the only individual other than the guardian ad litem whose sole interest is
protecting the child from harm. All the other parties have conflicts and have primary interests which are self- or
inner-directed. The evidence of the Department of Children and Family Services' failure to provide safety is amply
demonstrated by the long history and multiple reports of dangerous conditions in the child welfare system. Parents'
position is often to obtain the return of the child even where there may be dramatic and dangerous shortcomings in the
parent's ability to look after the child. The guardian ad litem is not always present, and where one is present, he or she is
usually a volunteer, perhaps unsophisticated, and certainly without the ability or authority to make motions to the court
and seek orders obligating the parties to comply with statutes and rules aimed at protecting the child.

Several arguments are often made against providing lawyers for children in dependency proceedings. The three
major ones are disruption of the dependency court proceeding, advocating inappropriate goals for the child, and cost.
The first complaint is that adding lawyers will further disrupt the [*809] dependency court proceeding. Of course, as
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anyone who has been in the Florida dependency court knows, the proceedings are anything but efficient and formal.
This issue was raised before the Supreme Court of Florida in M.W. v. Davis n314 in which the Court was asked to
determine whether the hearing requirements under the Baker Act for Civil Commitment apply when the child has been
in the legal custody of the Department of Children and Family Services and is in need of residential treatment. n315 The
court recognized that the reality was that the system is overburdened. n316 The answer lies in part in providing enough
judges to adequately hear the statutorily mandated dependency proceedings. n317

With regard to the second issue, the concern is that lawyers, unlike guardians ad litem and other representatives in
the court, will seek to represent what the child wants as opposed to what the child needs with the result that somehow
the outcome of the court proceeding will be antithetical to the best interest of the child. The argument goes something
like this: the lawyer argues for a result that will be harmful to the child and will succeed with the result that the child
will be harmed. The premise of this argument is that lawyers are obligated by the rules of professional conduct to
advocate their client's interest as opposed to their client's best interest. Of course, this topic has been the subject of
extended discussion in the professional literature. In fact, in December of 1995 a national conference on representing
children in dependency proceedings took place at the Fordham University Law School dealing in major part with just
this issue. n318 It would appear that it is rare that lawyers find themselves in positions that they represent interests of
children which are opposed to what is best for children. The reality is that because most children represented in
dependency proceedings are quite young, the issue does not arise. Although there does not appear to be clear national
data evaluating the age of children in dependency proceedings, at least one commentator concluded that most children
are under the age of eight when the proceeding begins and a high percentage are under the age of three. n319

In addition, the argument that somehow lawyers will represent clients whose wishes are antithetical to their best
interests and will then somehow cause harmful results for their children is based upon an implausible premise. [*810]
The premise is that the lawyer, by representing the child's professed interest as opposed to the child's best interest, will
somehow fool everyone else in the courtroom, with the result that the court will enter an order that will be antithetical to
the child's best interests. This defies reality. In addition, a lawyer is rarely placed in the position of representing the
child's interests that might differ from the child's best interests.

A more important issue involves a lawyer or a guardian ad litem representing the child's best interests. As the work
of Professors Peters, n320 Guggenheim, n321 and Randi Mendelbaum n322 demonstrate, there is a deep concern that
by representing the child's best interest, the lawyer may be representing positions that are based upon the lawyer's or
guardian ad litem's own value structure or biases, which may in fact not be in the child's best interest from the vantage
point of the child, the parents, and the community. n323 In summary, the concern about lawyers not protecting
children's best interests but instead representing the child's professed interests is, as a practical matter, more of a
scholarly debate than a widely documented problem. This author supports the pure advocate approach for several simple
reasons: counsel has a duty to counsel clients against unwise decisions, the courts will not be fooled by poor judgment-
based decisions, and, in the overwhelming number of cases, the lawyer will advocate the child's best interests because
they coincide with the child's interests. n324

More significantly, a consensus has grown as to how lawyers should approach representation. According to
Professor Guggenheim:

Until very recently, it may have greatly mattered what particular views the attorney assigned to represent a child
happened to possess. As this Article will indicate, however, those days appear to be behind us as a growing consensus
of scholars and practitioners increasingly insist that personality, personal opinions, values, and [*811] beliefs should
play as small a role as possible in carrying out the responsibilities of representing a child in a legal proceeding. n325
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Lawyers for Children America, Inc., based in Miami, has addressed the problem in the following way:

The attorney must be able to communicate effectively her role in the nature of the court proceedings in an age
appropriate manner. The attorney must know how to listen to the wishes of her child client and to counsel a child about
her various options. She must be able to balance her client's express wishes with what is in the child's best interest, and
to help her client make informed decisions. n326

The third issue is one of cost. Regretfully, there is virtually no literature studying the cost of attorneys in the
dependency and termination of parental rights proceeding. n327 The questions are obvious. How much will it cost to
operate an attorney program? How much does the guardian ad litem cost the state? What benefit will attorneys produce
financially by causing children to either be made available for adoption or returned to natural parents in faster and more
efficient ways?

An additional, more technical question is how expansive should the lawyer's role be. This question arises in the
context of the dependency and termination of parental rights proceeding and beyond. Within the dependency setting, the
lawyer ought to have the same range of responsibilities as any other lawyer acting on behalf of a client including filing
writs and taking and defending appeals. Should the lawyer have the responsibility to commence independent actions
arising from information the lawyer obtains during representation in the dependency proceedings, though? Two
examples are damage actions n328 and individual and class actions for declaratory and injunctive relief. n329

What, then, should the statute requiring counsel look like in Florida? Although the guardian ad litem provision is
located in a separate "Part" of [*812] Chapter Thirty-Nine, the dependency proceeding chapter is organized
chronologically. Thus, because the dependent child should have immediate access to a lawyer who will independently
represent him, this should be addressed where dependency proceeding begins in the Florida Statutes, following the
petition provision, at a new number, 39.5011. It preferably should follow the current placement of the guardian ad litem
provisions as "Part X," and it should precede the guardian ad litem Part, which will be renumbered as "Part XI." The
proposed provision should read:

Appointment of attorney for abused, abandoned, or neglected child.-

(1) An attorney shall be appointed by the court at the earliest possible time to represent the child's legal interests in
any abuse, abandonment, or neglect judicial proceeding, whether criminal or civil.

(2) This requirement cannot be satisfied with the appointment of a guardian ad litem in s. 39.822.

(3) Attorneys representing children under this subsection should not assume responsibilities that are not consistent
with those of an attorney for the child.

(4) If the court determines the child has the capacity to direct the representation, the lawyer has the same ethical
duties as he would if he were representing an adult client as governed by the Florida Rules of Professional Conduct.
n330 If the child cannot direct the representation, the lawyer must decide what position or range of positions to present
to the court.

(5) Duties and responsibilities of the child's attorney:
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a. The lawyer must explain his role to the client so that the child will be willing to communicate the information the
attorney will need for adequate representation.

b. In situations where a reasonable likelihood exists that the child's interests will conflict with another child or
another client, the lawyer shall not provide joint representation.

[*813]

VII.Conclusion

The need for attorney representation of children in the context of dependency proceedings is irrefutable. A
dependent child may suffer irreparable harm while in the state's care, and there is a need for efficient disposal of
dependency cases so that children may quickly return to an appropriate caregiver. Florida courts have acknowledged the
inherent vulnerability children face in its dependency system and problems within the system. The Florida Legislature
has enacted provisions requiring the appointment of guardians ad litem to protect children in this context, but these
provision are not consistently followed throughout the state. To make matters worse, often times, nonlawyer advocates
are not capable of representing children in a legal setting. While CASA and similar programs are effective in promoting
the child's best interests, the reality is that children lack adequate and consistent representation. The dependent child's
fate and safety are decided by the court. Thus, the individual most qualified to advocate for the child and speak to the
court is one with training, skill, and experience for the job-an attorney to represent the child in his or her legal capacity.
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court order appointing legal services program in dependency case and empowering it to act in proceedings
outside the dependency proceeding which resulted in the filing of damage action against the Department).
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10- 305; N.C. Gen. Stat. § 7B-601 to 1200 (2000); N.D. Cent. Code § 50-25.1-08 (2000); N.D. Cent. Code §
50-25.1; Ohio Rev. Code Ann. § 2151.281 (West 2000); Franklin County Comm. Pleas. Juv. Ct. R. 15, 27; S.C.
Code Ann. § 20-7-110 to 121 (Law. Co-op. 2000); S.D. Codified Laws § 26-8A-20 (Michie 2000); Vt. Stat. Ann.
tit. 33, § 5525 (2000); Wash. Rev. Code § 26.12.175 (2000), .44.053 (2000); Wis. Stat. § 44.235 (2000).
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Guardian Ad Litem Training Manual, supra note 192, at 3; Daniella Levine, To Assert Children's Legal Rights
or Promote Children's Needs: How to Attain Both Goals, 64 Fordham L. Rev. 2023, 2025 (1996).

n210 Id.

n211 Nat'l CASA Ass'n, Strategic Plan 1995-2000, at h t t p / / : w w w . c a s a n e t . o r g / n c a s a a /
national casa policies/strategi.htm (last visited Nov. 1999) [hereinafter Nat'l CASA Ass'n, Strategic Plan].

n212 Nat'l CASA Ass'n, 1999 State of the States 3 [hereinafter State of the States].

n213 Broward County Guardian Ad Litem Training Manual, supra note 192, at 3.

n214 Id.

n215 1998 Statistics on Child Abuse, Foster Care, Adoption & CASA, at 2, available at
http://www.casanet.org/library/abuse/abuse-stats98.htm (last visited Nov. 1999) [hereinafter 1998 Statistics on
Child Abuse].

n216 See generally State Child Welfare Agency Survey, Child Welfare League of America (1999).

Page 34
25 Nova L. Rev. 769, *813



n217 1998 Statistics on Child Abuse, supra note 215.

n218 Id.

n219 Id.

n220 Florida Guardian Ad Litem Program, Consumer S e r v i c e s , a v a i l a b l e a t
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