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A Child’s Right to Legal
Representation in
Georgia Abuse and
Neglect Proceedings

n Georgia there are nearly 14,000 children currently involved with the child
welfare system,' and each of these children has been involved in at least one
hearing in Georgia's juvenile courts. For the children and families involved,
these hearing are of momentous importance. Whether it is a probable cause hearing,
a termination of parental rights hearing or any of the possible steps in between,
these hearings change children’s livea forever. Despite the critical nature of these
hearings, not all of Georgia's children receive legal representation in deprivation
cases, leaving children’s interests vulnerable to an overburdened and frequently

inattentive syshem.

Tor fuslfill its responsibility to protect the state’s children, Georgia must ensure that
each child receives competent legal representation in deprivation procesdings.
Before additional resources are invested in this effort, however, the specific barriers
inhibiting attorneys representing children from doing the best possible job must be
explored. This article analyzes the federal and state statutory and constitutional
sources of the right to representation for children, and identifies inconsistencies in
Czeorgia law that contribute to systemic confusion about a child’s right to represen-

tation in Georgia’s juvenile courts,

A CHILD'S RIGHT TO LEGAL
REPRESENTATION

Historically

lhe field of children's law is relatively new in comparison to the ULS. legal
system. As the legal system in the United States developed, there was no notion
of children's law. Parental authority was viewed as near absolute and there was
no real governmental recognition of abuse, neglect or even maolestation. The
state had some involvement in caring for abandoned and orphaned children but
even this was minimal, limited basically to providing funds to private agencies
for the care of those in need. Throughout most of the 19th century, there were no
laws designed to protect children. The first state child protection agency was not
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founded until the late 1870s? and

Federal Law - Child

it was the 1935 passage of the | Aliiea Prevention and

Social Security Act that marked

the first meaningful federal
involvement in the issue® Ewven
this imitial state and  federal

involvement was severely limit-
ed, following a history of defer-
ence to parental rights and lack of
recognition of any rights belong-
ing to the child 4

Cmly in the 19608 with the publi-
cation of “The Battered-Child
Syndrome” by CH. Kempe in the
Journal of the American Medical
Asgacintion? did widespread aware-
ness come to the issue of child
abuse, Owver the next decade, inber-
est across the nation increased as
evidenced by the spread of manda-
tory reporting laws and an increase
in federal funding.

On a parallel track, the recogni-
tion of the fghts of vouth was
expanding in the area of delin-
gquency. In 1967 the 1.5, Supreme
Courk in I'n re Gaulf wrobe: " neither
the Fourteenth Amendment nor
the Bill of Rights is for adults
alone.”® Regarding the right to
counzsel, the court held, "[t]he
child “requires the guiding hand of
counsel at every skep in the pro-
ceedings against him."™7 In Gault
the ruling was explicitly limited to
the delinquency context, but dicta
in the case clearly affirmed an
expanding judicial recognibion of
children's rights 8

Despite the court’s perception
of such a need in the juvenile
delinquency context, the “ guiding
hand of counsel™ has not been
similarly extended to every child
in deprivation proceedings, While
the courts have found no constitu-
tional basis for a child's right to
counsel in this context, many state
statutes specifically provide for
such representation.

Treatment Act (1974)

The advent of representation of
children in deprivatiom matters
largely began with passage of the
Child Abuse Prevention and
Treatment Act (CAPTA) in 1974.10
CAPTA followed extensive con-
gressional findings on the preva-
lence and severity of child abuse in
the United States!! and was passed
with the intention of funding
demonstration programs for the
prevention, identification and
treatment of child abuse and neg-
lect.!? Such funding would be pro-
vided only to states meeting certain
standards for addressing child
abuse and neglect, One require-
ment was that the “siate
shall...provide that in every case
involving an abused or neglected
child which results in a judicial
proceeding a guardian ad litem
shall be appointed to represent the
child in such pro-

ceedings."1* In
1974, this was the
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extent of the commentary on a
child’s right to counsel. There are
no definitions of guardian ad litem
or representation nor is there any
language in the legislative history
that helps illuminate the congres-
sipnal intent.

Over the last three decades,
CAFTA has been reauthorized and
amended multiple times, most
recently on June 25, 2003, by the
Eeeping Children and PFamilies
Safe Act!? As of 2003, ncarly all
states, including Georgia, accept
CAPTA funds and thus are bound
by its mandates.1” Largely because
of CAPTA, nearly all states have
laws mandating the appointment
of a guardian ad litern

for all children
involved  in
abuse/neg-
lect court
proceedings
In the absence
of a definition of
puardian ad litem
o guide them, states

have emploved

vastly
different
approaches o
implement the
requirement of representation
for children,
In the
Congress amended the CAPTA

%96 reauthorization,

provision requiring appointment
of a guardian ad litem; with that
amendment, Congress seemed o
step back and leave the definition
of a guardian ad litem, and by
extension the requirement of coun-
el for children entirely up to the
states, The 1996 reauthorization
requires states to have “provisions

and procedures requiring that in
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every case involving an abused or
neglected child which results in a
judicial proceeding, a guardian ad
litern, who may be an atforney or a
court appeinted special wdvocete (or
both), shall be appeinted to repre-
sent the child in such proceed-
inga...."1® The 1996 amendment
failed to clarify the requirements
for legal representation of children
in deprivation matters,
instead, left each state to determine
what model of representation
would be best for its children,

CHILD'S RIGHT
TO LEGAL
REPRESENTATION
UNDER GEORGIA
STATE LAW

As discussed above, CAPTA, in
part, provides federal fimancial
assistance to state child protective
services agencies s0 long as the
state enacts legislation ensuring
every child involved ina child wel-
proceeding has a court

and

fare
appointed guardian ad litem.)” A
variety of Georgia state laws
address the representation of chil-
dren and the appointment of
guardians ad litem, however, the
statutes are conflicting.l® Thus
practitioners representing children
in Georgia struggle to understand
their roles and responsibilities to
the children and to the courts in
deprivation cases.

Explicit Right to
Attorney in
Termination of
Parental Rights Cases
Proceedings to  terminate
parental rights offer an instance of

clarity for child representatives in
Georgia, Termination is the legal

——r

process by which all parent-child
tes are permanently severed. The
parent and child become legal

strangers, no longer possessing |

rights of inheritance, obligations of
support, rights to sue for wrongful
death or any of the other panoply of
legal relationships normally inher-
ent in a parent-child relationship.™
In such proceedings, a child is
uneguivecally entitled o fradibion-
al legal representation by statute.
In any proceeding for terminat-
ing parental rights or any rehearing
or appeal thereon, the court shall
appoint an efformey to represend (e
child as the child’s counsel and may
appoint a separate guardian ad
litemn or a guardian ad litem who
may be the same person as the
child’s counsel. (emphasis added) 2
Children in Georgia, therefore,
clearly have a right to legal counsel
in standard termination of parental
rights hearings, and other provi-
sions of Georgia law suggest that
this right is in fact even broader.

"Party’s” Right to
an Attorney

The general right to legal repre-
sentation in juvenile court proceed-
ings is established by Georgia
statute, A parly is entitled o legal
representation by counsel at all

stages of any proceeding alleging
delinquency, unruliness, incorrigi- E
bility, or deprivation... (emphasis |

adeded).™™ The language of this sec-
tion expressly directs the provision
of legal counsel for “parties™ to the
named actions. Thus, whether the
right to traditional legal represen-
tation is guaranteed to children by
a literal reading of the text of this
section depends on whether chil-
dren are included within the defi-
nition of a party to the deprivation
action. Unfortunately, a definition
of “party” for purposes of this sec-

1

tion is not statutorily provided in
the code®2 Nor is there any case
law addressing whether a child is
to be considered a party in a depri-
vation hearing in Georgia.

The statute further provides
that: “[c]ounsel must be provided
for a child not represented by the
child’s parent, guardian or custodi-
an. If the interests of two or more
parties conflict, separate counsel
shall be provided for each of
them. "2 Again, the statutory lan-
guage alone is not entirely clear.
Can a neglected or abused child
ever be adequately represented by
his or her parent, guardian or cus-
todian? In deprivation proceed-
ings, is there not a high likelihood
of conflict between the child and
responsible adult? Can the exis-
tence of such a conflict ever be
established prior to the deprivation
proceedings?

In 1976, the attorney general of
Georgia was asked by the commis-
sioner of the Georgia Department
of Human Resources to address
this exact dilemma, In response,
the attorney general relayed the
position of the Georgia General
Assembly that “the Juvenile Court
Code is to be liberally construed
toward the protection of the child
whose well-being is threatened "4
and that there is an “inherent con-
flict of interests in parental bermd-
nation proceedings between the
child and the parent charged with
the child’s continued abuse, neglect
or deprivation...”® More pointed-
Iy to the commissioner’s question,
the attorney general wrote “1 can-
not see that the inherent contlict of
interests between the child and his
alleged abuser would differ in a
deprivation  proceeding  [as
opposed to a parental termination
proceeding]...[D]eprivation pro-
ceedings arising from child abuse

14
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and neglect by a parent or caretak-
er do present a conflict of inter-
est.. "2

Taking into account the attorney
general’s finding that in abuse and
neglect proceedings, the interests of
children and their parents necessari-
ly conflict, it no longer matters if
children qualify as parties. Their
interests by definition conflict with

those of their parents and thus they |

are entitled to counsel at all depriva-
tion proceedings under § 15-11-6(b).

Attorney Roles and
Additional Legislative
Support

Generally speaking, advocacy of
a child’s position may assume
three possible forms:

# Lawyer—providing traditional
legal representation;

@ Guardian ad litem— providing
representation of a child’s “best
interests”; and

# Split-role lawyer/guardian ad
litern — providing some combi-
nation of the services of the first
two possible roles,

Georgia does not specify what
role the child’s attormey is to play.?”
The duties of both lawyer and
lawver/ guardian ad litern must be
performed by an attorney; but, the
duties of a child’s representative
under a atrict guardian ad litem
approach may be performed by a
person who is not legally trained.
Section 15-11-9 of the Georgia
Code, addressing the appointment
of guardians ad litemn, can be read
together with O.C.G.A, § 15-11-6(b)
{addressing a “party’s” right to
coungel) and with the federal
CAPTA requirements to provide
context useful for elucidating the
scope of a child’s right to counsel.
Addressing when appointment of a
guardian ad litemn is appropriate,
Section 15-11-9 reads:

The court at anmy stage of a pro-
ceeding under this article, on
application of a party or on its
own motion, shall appoint a
guardian ad litem for a child wdho
iz a party by bhe proceeding if the
child has no parent, guardian,
or custodian appearing on the
child’s behalf or if the interests

of the parent, guardian, or cus- |

todian appearing on the child’s
behalfl conflict with the child's
interests or in any other case in
which the interests of the child
require a guardian.._In depri-
vatlon cases, an attorney or
court appointed special advo-
cate, or both, may be appointed
as the child’s guardian ad litem.
{emphasis added)™
The syntax of this directive sug-
gests the child is a party to a depriva-
tion proceeding. In Georgia, appoint-
ment of a guardian ad litem is
required “for a child who is a party to
the proceeding "** CAPTA requires a
guardian ad litem be appointed “in
every case involving an abused or
neglected child which results in a
judicial proceeding.** To be in com-
pliance with CAFTA, Georgia courts
st appoint a guardian ad litemn for
every child involved in a judicial
abuse or neglect proceeding. Under
Georgia law, the only way for all chil-
dren to be appointed a guardian ad
litern is for all children to be consid-
ered parties and then under §15-11-
(b}, as parties, the children are enti-
ted to an attormey.

Georgia Indigent
Defense Law Supports
Legal Representation
of Children

Indigent parties are entitled to
appointed counsel to represent
them in deprivation matters. An
*indigent person” is one who, at

the time of requesting counsel, is
unable without unduee financial
hardship to provide for full pay-
ment of legal counsel and all other
necessary expenses for representa-
tion.*1 The relevant code section,
DG A B T17-12-38.1, states:
State funded local indigent
defense programs and local
indigent defense programs shall
provide legal representation for
indigents in...all actions and
proceedings within the juvenile
courts of thiz state in which a
person is entitled to legal repre-
sentation under the Constitution
of the United States or the
Constitution and laws of the
state of Georgia, including but
not limited to actions involv-
ing...deprivation, and termina-
tion of parental rights. Nothing
in this code section shall be
interpreted  as  applying  to
guardians ad litemn. ™
House Bill 1254, the bill creating
this section of the Georgia code, was
proposed to clarify that money given
to counties for indigent defense may
akso be wsed for legal representation
of indigent juveniles.®® Specifically,
the act provides that funds may be
wsed for legal representation under
the US. Constitution or the constitu-
tion or laws of Georgia. ™ Neither the
U s Constitution, federal Law, nor the
constitution of the state of Georgia
create a right to legal representation
in deprivation matters, and yet, repre-
sentation “including. . actions involv-
ing. . .deprivation”* are covered by
the Georgia indigent defense statute.
The only remaining source of such a
right would be Georgia statutory law.

Together, these sections com-
prise the entirety of statutory guid-
ance available to children’s repre-
sentatives in Georgia. Analysis of
these provisions demonstrates the
confusion that manifests itself in

-
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practice about the role and respon-
sibility of advocates for children in
deprivation cases.

CONCLUSION

Children deserve a competent
attorney to represent their interests
during abuse and neglect proceed-
ings. The unique interests at stake,
the complexity of the issues
involved, the multidisciplinary
nature of the evidence and reme-
dies and the particular vulnerabili-
ties possessed by children necessi-
tate legal advocacy by representa-
tives capable of effectively navigat-
ing the intricacies of the child wel-
fare system, Child representatives
are an essential component to juve-
nile court proceedings in Georgia,
but their effectiveness as advocates
and the strength of the system over-
all is diluted by a lack of clarity as
to their precise role and responsibil-

ities. Without clear decisional or
statutory  guidance  informing
expectations for legal advocacy for
children, uncertainties and incon-
sistencies inhere in representabion
amd children's interests cannot uni-
formly be adequately protected.
Children’s voices are nol being
heard at the ime when the future of
their families is being determined.

An adversarial court process
dependent on competing individual
advocacy for information will not
produce good outcomes for partici-
pants without competent legal rep-
resentation. Children meed zealous
and effective legal advocacy if the
child welfare system is to succeed at
protecting children. Child welfare
cases are complex matters with far-
reaching issues that affect the lives
of individual families, the well
being of the larger community and
the life of a child forever.
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legal representation is required at
all. The ambiguities at the funda-
mental levels of the legal frame-
work inhibit children's attorneys
from being able to optimally con-
tribute 1o the child protection effort.

POSSIBLE
SOLUTIONS

The American Bar Association
{ABA) and the National Association
of Counsel for Children (MACC) rec-
ommend the maodel of the “child’s
attorney” in their jointly published
“Standards  for Lawyers Who
Represent Children in Abuse and

Meglect Cases. "™ This model calls |
for a lawyer who provides legal serv- |

ices for a child and who owes the
same duties of undivided lovalty,
confidentiality and competent repre-
sentation to the child as is due an
adult client. While the model empha-
sizes independent legal representa-
tion for every child, it in no way pre-
cludes the additional appointment of
a lay guardian ad litern.

Still, this model recognizes there
will be oocasions when the client
directed maodel cannot serve the
client and exceptions must be made
{ie. the child is pre-verbal, very
voung or for some other reason inca-
pable of juodgment and meaningful
commurication). In such cases, the
attorney may rely upon a substitut-
ed judgment process similar to the
role played by a lawyer/guardian
ad litern designed to serve the best
interests of the child, or may call for
the appointment of a separate
guardian ad Literm.

This model provides that if the
child’s atborney  determines  the
child's expressed preference would
be seriously injurious to the child (as
opposed to merely being contrary to
the lawyer's opinion of what would
be in the child's interests), the

lawyer shall, after unsuccessful use
of the attorney’s counseling role,
request appointment of a separate
guardian ad litem and continue to
represent the child's expressed pref-

erence, unless the child's position is

prohibited by law or without any |
factual foundation. Child advocates |

in Georgia must engage in a conver-

aation to determine how this model
can be adapted to meet the specific
needs for representation of children
in the state.

Before such a conwversalion can
have real effect, however, Georgia’s
Legislature must clarify the right to
legal counsel for children. There are

many ways to clarify such a right. |
These include but are not limited to |

adding a statement to O.CG.A. §15-
11-98 stating that in all deprivation
proceedings, the child who is the

subject of the action has the rght to
legal counsel and such legal repre-
sentation shall continue as long as
the court jurisdiction continues or o
expressly define the child who is the
subject of a deprivation proceeding
as a party to the matter. @
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ENDNOTES

1. On October 1, 2003 there were
13,942 children in care in the state
of Georgia. See Georgla's
statewide data submission from
the DFCS Evaluation and
Reporting Section o the Adoption
and Foster Care Analysis and
Reporting System (AFCARS),
Federal DHHS ACF.

2. Most child law scholars attribute
the beginnings of U5, children's
law to Etta Wheeler, a New York
City tenement nurse and a nine-
vear-old girl named Mary Ellen. In
Drecemnber of 1573, Ms. Wheelers is
reported o have first discovered
Mary Ellen in an apartment where
she was regularly being beaten by
her foster parents. Ower the next
several months, Ms. Wheeler
reported Mary Ellen's plight to
police and to charities but to no
avail. Finally, out of desperation,
Ms. Wheeler urned to Henry
Bergh of the Soclety for the
Prevention of Cruelty to Animals,
Ulging the laws banning animal
cruelty, Mr. Bergh was able to get
a judge fo infervens and remove
Mary Ellen from her foster hoame.
This was the beginning of court
intervention to protect children
from abuse. Several years later, the
state of Mew York responded by
establishing the nation’s first child
protective agency and passing the
first state child abuse law. See, e.g.,
Robert W. Ten Bensel et al.,
Children in a World of Violence:
The Fesots of Child Maltreatment
in The Battered Child 3 [Mary
Edna Helfer et al, eds., 5thoed.
1997,

3. The Social Security Act of 1935 cre-
ated Aid to Dependent Childnen,
offering financial assistance to sin-
gle mothers, Title IV-B of same Act
provided funds o encourage pre-
vention and protective services for
children in need and these funds
were largely used to pay for foster
care. Patricla A, Schene, Past,
Preserit, wnd Fubiere Foles of Clald
Prubective Services, 8(1) The Future

of Children, 23, 27 (Spring 1995).

48 AJBAL F19, 720 (19632),

C.H. Kempe, et.al., Silverman, The

Birttera-Child Syndrome, 181

JAMAIT (1962).

fre re Gauld, 387 U5 1, 13 (1967),

I at 36 citing Powell o, State of

Alabmma, 287 U 5. 45, 69 (1532).

8. Id at FR25 ﬁ:itiﬁg “the late Arthur
T, Wanderbilt, Chief Justice of the
Supremse Court of Mew Jersey, ina
foreword to Virtoe, Basle Stmachure
for Children’s Services in Michigan
(1933), p. == “In their zeal fo care
fior children nisither juvenile judges
nor welfare workers can be permit-
ted to violate the Constibation,
pspecially the constitutional provi-
sion as fo due process that are
involved in moving a child from
its home. The indispensable ele-
ments of due process are; first, &
tribumal with jurisdiction; second,
ngstice of a hearing bo the proper
parties; and finally, a fair hearing.
Al three must be present if we are
to treat the child as an individual
human being and mob b revert, in
spite of good infentions, to the
miore primitive days when be was
treated as chattel.™

Lo In re Ganlf at 36,

10 Child Abuse Prevention and
Treatment Act {CAFTA) P.L. MNo,
93-247, 8B Sfat, 4 (1974) [coditied at
42 LS. §85101-5107 (1988])),

11. H.E Rep, Mo, 93-685; 5, Rep, Mo,
93-308 (1974),

12 CAFTA, P.L, 93247, 5 Rep. No,
1191 {1574).

13. CAPTA al Sec. 4 {b) (21(G).

14. Keeping Children and Families
Safe Act of 2003, Pub. L. No. 108-
34, 117 Stat. 300 (2003).

15. The exceptions are Indiana,
Pennsylvania and California.
Jennifer Walter, Averting
Revictimization of Clldren, 1 1. Chr,
for Children & Cts, 45 (195),

16. CAPTA, P.L. 104-235, 5. Rep. 919
at See Wb A=) (1996).
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18. See OWCGAL 15-11-88 and Compare
O.CGA, 15-11-9 unth O.CIGA, 15-
11-6ikL

19, Statubory requirements for the ter-

e
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mination of parental rights under
Georgia law can be found at
0.CC.AS 15-11-94,

20, O.C.G.A. § 15-11-98{a) (2002).

211, 006 A § 15116 (2002)

22, See OLCG.A. § 15-11-2 (2002)

Thefinttinns.

O.0.GA, §15-11-6() (2002).

. 76 Op. Ga. Aty Gen. 131 (1976).

Id,

Id,

. The Geargia Supreme Court Child
Flacement Project has compiled
“Guidelines for Georgia's Atlomey
Guardians Ad Litem in Child
Dreprivation Cases.” These guide-
limes, while extremely useful for
their intended purpose of assisting
attorney guardians ad litem
throughout Georgia in improving
the quality of representation in
juvenile court, are merely aspira-
tiomal, Further, they do not address
the advantages or disadvantages of
the various attorney roles, let alone
come b a conclusion on the pre-
ferred model of representation. The
puidelines are available at
hitp:/ S www childwelfare net/ mrb
S projectsfgal_guide hitml

. OWCGA. §15-11-9b) (2002).

i,

30, CAPTA at Sec. 4 (b} (2)(G).

3. OCGA. § 15-11-6{a) (2002).

3 0CGA §17-12:381 (2002).

33, Bee Karin L, Allen, "Legal Defense
of Indigents: Provide Indigent
Defense Funds fo Defend Indigent
Juveniles,” 11 Ga. St. U.L. Rev, 135
(1994) {relying on telephone inter-
view with Fep. Charles Thomas,
House Districe Mo, 100 (Mar. 25,
1994).

2 T at 136,

35, O.C.GA. § 1712381 (2002).

3a. Marvin Ventrell, Legal
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