HUMILITY AND
CHILD AUTONOMY IN
CHILD WELFARE

AND CUSTODY

By Ann M. Haralambie

Introduction

In the past twenty-five years, a critical
mass of attorneys has made child rep-
resentation their specialty or a signifi-
cant part of their family law or child
welfare practice.' They have estab-
lished a recognized subspecialty, with
professional organizations, multidisci-
plinary training, and professional stan-
dards, There has long been confusion
about the robe of an attormey represent-
ing children in child welfare and pri-
vate custody matters, particularly with
respect 1o who determines the posi-
tions taken in the litigation ? In the past
decade, several organizations have
sought 1o address this confusion by
promulgating standards and recom-
mendations for representing children,’
and there have been two invitational
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symposia to discuss and generale rec-
ommendations on representing chil-
dren? The Mational Conference of
Commissioners on Uniform  State
Laws has recently promulgated a uni-
form act on representing children in
child welfare and custody cases.”

While there 15 CoRsensus among
commentiloss 1o move in the direction
of child-directed representation, there
is still resistance, especially among
judges, to abandon the more familiar
guardion  ad lieem role in which the
attorney  advocates the chuld™s best
interesis as determined by the attorney.
But even in a substijuted judgment
model, there 13 now consensus that the
attorney should be guided by obpective
criteria, not merely the anormey’s sub-
jective views and experiences.
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The well-intenticned “child savers™
of the late 1960s and eardy 1970z,
when they stayed i the field long
enough o see bevond shon-term out-
comes, leamed that what they thought
were decisions made in the best inlerests

of children did not always have the ben-
eficial results they had intended. The
more they learmed abowt children’s
attachments and priorities and actwal
outcomes, the more they reahzed jus
how misch they did not know and how
the unintended consequences of
positions taken on behalf of children
made their lives worse, nol beter,
Meurobiology, medicine, and child
psychology have provided greater
information on the effects of chald
abuse and long-term outcomes." By
the trn of the twenty-first century, a
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consensus, born of humility, was
reached within the legal community
concerning child representation in
child welfare amd custody cases, It was
realized that even specially trained
#iomeys are not equipped o determine
what is in the child’s best interests. The
profession has moved towards giving
the child greater antonomy in directing
legal representation o allow  the
child’s own position and perspective to
be given real advocacy and allowing
the judge. not the attomey. to evaluane
all of the evidence in determining what
is in the childs best interests. How-
ever, in representing the child, atwor-
neys have a greater understanding of
their need for muludisciplinary collab-
oration in fulfilling their role as coun-
selors, as well as advocates, for their
child clients, This article discusses the
recent standards and models of repre-
sentation and recommends increasing
the child's autonomy in directing his
of her oW representation.

The Standards

In 1994, the American Academy of
Matrimonial — Lawyvers  adopted
Representing Children: Standards for
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Attorneys and Grardians ad Litem in
Custody or Visitalion Proceedings
iAAML Standards).” The AAML
Standards take the bazic position that
children should not routinely  be
appointed attomeys in custody cases,
but that when atormeys are appointed
for “unimpaired™ children, they should
be client-directed * The AAML Stand-
ards recognize a “serious threal 1o the
rule of law posed by the assignment of

Abuse and Neglect Standards strongly
recommend abolishing such a role, but
do provide some guidance for an amomey
who must serve in that role ™

Because of concerns that the ABA
Abuse and Meglect Standards tipped
the scale oo far towards autonomy at
the expense of beneficence,” the
Mational Association of Counsel for
Children (WACC) wrote its own
revised wersion of Standard B-4,

The profession has moved towards giving the child

greater autonomy in directing legal representation.
This allows the child’s own position to be given real

advocacy and allows the judge, not the attorney, to
evaluate all of the evidence in determining what is in

counsel for children [in] the introduc-
tron of an adult whao is free to advocare
his or her own preferred outcome in
the name of the child's best interests,™
Therefore, if the child is deemed
“impaired,” & status presumed for chil-
dren under the age of twelve, the attor-
ney should only present evidence to
the court and explain the proceedings
to the child, bur should not advocate
any position at all.™ The AAML
Standards have been criticized for
their artificial and impractical disting-
tion betwesn “impared” and "unim-
paired” children and for abandoning
all advoescy for younger children,”
and were explicitly rejected by two
sets of Amernican Bar Association
{ABA) standards” and 1wo sym-
posia”

The ABA Abuze and Meglect
Standards describe a role similar ©
that of an adult's attomey, advocating
the client's expressed position, but pro-
vide for advocacy of the child's objec-
tively determined legal interests for
certain circumstances.” In acquies-
cence to the reality that cowrts contine
o appoint attormeys in & dual attor-
neylguardian ad liem role, the ABA
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the child’s best interests.

which directs the attormey 1o assume a
substituted judgment role based on
objective criteria when the child can-
oot meaningfully paricipate, The
revised version would also require the
aftormey 1 request appointment of a
puardian ad lilem, a discretionary act
under the ABA Abuse amd Meglec
Standards, of the child’s wishes are
seriously injurious to the chitd.”

The ABA Custody Standards build
on the Abuse and Meglect Standards,
continue the client-directed maodel
ecmbodied in the Abuse and Meglect
Standards, but also create the role of a
“best interests aitormey,” who is not
bound by the child’s directives,™
Unlike the AAML Standurds, the ABA
Custody Standards envision a robust
advocacy role for the best interests
attomey, with the only (bl very sig-
nifecant) difference between an attomey
functioning in that role and one func-
toning 0 & chient-directed role being
that the best inferests allomey may
determine the position to be advocated '
with the related ability w use, without
disclosing, client confidences.®
Determination of the position taken,
however, 15 o matter of objective deter-
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mination of the child's legal interests
The ABA Cusiody Standards also
require aliomeys o establizh and main-
tain a relationship with their child
clients, whether acting as a child's attor-
ney oF 25 & best interests attomey.™

The Sympaosia
In 1995, Fordham University Law
School convened the Conference on
Ethical  lzsues  im the Legal
Representation of Children, which cul-
minsted with the development of & set
of recommendations.” The Fordham
Eecommendations provided that the
child's expressed wishes are always
part of o best-interests delermination
and that the "wraditional® clieni-
direcied role of attomey for a child
can, under some  circumstances,
include consideration of the child's
best imterests™ Further, the recom-
mendations repected the guardian ad
liem role for children’s attornews,
wherechy the atiomey would become a
quisi-witness

In 2006, the William 5. Boyd
School of Law at the University of
Mevada Las Vegas, convened a sympo-
sivm entitled Representing Children in
Families: Exploring the Relorionship
lerween Children's Advocacy and
Justice Ten Years After Fordham (“Las
Vegas Conference™).™ That conference,
the most recent national consensus,
endorsed all of the Fordham recom-
mendations and also promulgated s
own recommendations,” Maost perti-
nent to a discussion of the role of the
child’s attorney 15 Recommendation
VA, which identifies practicing
guidelines for children's attormeys,™

The Working Group on the Best
Interests of the Child and the Role of
the Arormey “unanimously reaffirmed
the Fordham commitment to clent-
directed representation,”™ sating that
this 1% the prefemed approach even in
best interests representation.™ The
group rejected a bright-line age rule
for whether a child's attomey should
adopt a client-directed or best interesis
robe and “reaffirmed that all chaldren,
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regardless of age, were entitled o an
attorney who zealously advocates for
their expressed wishes.™ Tn summary,
the symposium articles argued that
“children’s vores must be heard; chil-
dren’s individuality must be respected;
children must be undersicod in con-
text; children's families are wvitally
important;, children sull need lawyers
tor serve as lawvers; children’s lawyers
need to expand their horizons; and
children's lawyers must pursue justice
for children™™ A minorly position
within the Las Vegas Conference dis-
agrecd with limiting child representa-
thon to the client-directed model, par-
ticularly with very young children,"

The Uniform Act

I July 20085, the Mational Conference
of Commissioners on Uniform State
Laws (MCCUSL) approved the
Uniform Representation of Children in
Abuze, Meglect, and Custody
Proceedings Act {the Act)™ to imple-
ment the ABA Standards. However,
MCOCUSL was not bound by the
Standards, and there are some provi-
sions which do not follow either of
them. Further, the Act is namower in
scope because as legislation, it cannot
promulgate practice standards. The
Act identifies three roles for child rep-
resentatives: the child's attorney {the
traditional client-directed role), the
best interests attomey {a child’s attor-
ney who is ool bound by the client’s
directives or objectives), and the
court-appomted advisor (3 new term o
define "an individual, not functioning
a5 an attorney, appoinied to assist the
court in determining the best interests
of a child.”)"

The Act adopts the ABA clieni-
directed position for attorneys in the
role of child's attormey.™ The Act
includes faciors the court should con-
sider in determining which type of rep-
resentative o appoint.” The Act does
make clear, in conformity with both
ABA Standards, the AAML Standards,
the Fordham Recommendations, and
the UNLY Recommendations, tha
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attormeys should not be witnesses or
quasi-wilnesses (submitting reports or
making recommendations other than
by means of legal argument based on
the evidence), which is a role now
assigned 10 a courd-appointed  advi-
sor.® Further, in keeping with the
modern trend, the Act rejects the
hybrid role of atiormey/puardian ad
litem.™ The Act has been criticized for
cmbracing the role of best inlerests
attorney instead of requiring a client-
directed model in all cases *

The Humble Model for

the Future

The client-directed maodel of child rep-
resentation (even as modified for chil-
dren with dirminished capacity to direct
representation), which is the majosity
position expressed by the various stan-
dards and recommendations, sees the
child as having at least some capacity
o understand the legal process and
formulate the ohjectives of representa-
thon, albent with the counseling assis-
tance of the amomey," This recogni-
tion of capacily presupposes that the
client can know what he or she wants
to do within the context of the litiga-
tion. Even a substituled judgment
model of representation seeks 1o
understand  the child’s situation
through the childs eyves and w deter-
mine how decisions will impact the
child's experience of his or her life.
The AAKML Standards and both se1s of
ABA Standards require atiormeys o
establish and mamtan & relatonship
with their child clients, whether ar no
they are able to direct representation,
amed 1 conduct an independent invest-
gation.” Regardless of the model
adopted, the MACT recommends thai
the altormey must engage in regular
and meaningful communication with
the child * The Fordham Recommend-
ations™  and UNLV  Recommend-
ations™ require the attomey (o ger 1o
know the “child-in-context™ to a
degree which goes far bevond madition-
al practice in representing chikdren. The
Act requires the attomey acting in either
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defined role o meet with the child,
maintain a relationship with the child,
and conduct an independent investiga-
tion.” Professor Jean Koh Peters states
it most succincily: the child's attomey
must wnderstand “how this cliem
speaks, how thiz client sees the world,
what this client valuwes, and what
shows this client respect,™ All of this
focus on getting to know the child
clicnt and his or her context reflects
the recopgnition that the child has
important information o provide. |
have argued elsewhere that we need o
begin to view children and their Famalses
as experts on themselves ™

The concern for the ramifications
of legal positions taken apphes w pri-
vate custody cases as well as to child
weelfare cases. Children at the center of
the dispute are ofien the only ones
whose wvoices and concemns are not
heard. If they are heard at all, it may be
only through the filter of someons
else’s inferpretations: the social worker,
custody evaluator, court investigator,
of even their ovwn attormey or guardian
ad litem.

Judges and others often express
concern thal children nod be “put in the
middle™ of a dispute or that they lack
the moturity to make decisions in their
cases, among the most frequently
feared conseguences of giving chil-
dren atbormeys who function pomarnly
in a traditional role. But children are in
the middle of custody and child wel-
fare cases, and it is a fiction to act as if
they are mot or to act as 1f denying
them representation will shield them
from the dispute and its ramifications.
Zealous advecacy for the child's posi-
tions simply puts the child's perapec-
tive before the court to be considened
along with the other parties’ perspec-
tives, Mo decizion by a judge, any
more than any conclusion by a scien-
tist, can be better than the data upon
which it s based, and adding the
child's own perspective can only help
i inform a better decision-making
process, I8 s a gross overstalement o
transtate giving children client-directed
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attorneys into the proposition that chil-
dren are deciding their cases or are
responsible for the decision made, any
more than a parent decides a case by
taking a zealously advocated pogition,
The fact that some judges routinely
rubber stamp what the child's atiorney
o puardian ad litem advocates is most
appropriately remedied by greater
training for judges, not by depriving
the child of & real voice at the table and
real advocacy.

Attornevs bave the training io
invesiigate, organize, and analvee the
facts of thewr cases; to counsel their
clients on alternatives; to think cre-
atively about solutions; and o sdvo-
cate positions on behalf of their
clients. All of the recommendations
ard models discussed in s article
require specialized training for attor-
neys who underiake to represent child
clients, regardless of the role assigned
i the attorney. That iraining is neces-
sary to equip the attorney for the spe-
cial demands of dealing with a child
client. But even with that training,
attorneys do not have the expertise to
know what 15 best for a given child in
a given circumstance.™ They do not
have the tme 1o get o know the child,
famiily, social structure, and resources
well cpough to be confident that a
position taken will obtain the best
result for the child, They will not be
involved with the child over a long
encugh time and with suffscient fre-
quency and intimacy to monitor the
actual long-term outcome of the posi-
tons taken or the decisions made by
the cowrt. The reality is that attomeys
come into a childs life at a moment in
time and then move on, The ripples of
that imvolvement, and the involvement
of the legal system itself, will continue
ter affect the child and his or her fumi-
Iy for years, perhaps for the rest of
their lives. Physicians still honor
Hippocrates" admonition: first, do no
harm. Attorneys for children would do
well to do the same.

Because attormeys for children do
not know what 15 best for children,™
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the child client deserves the respect of
having an anomey who will consider
his or her positions and the reasons for
those positions, who will provide inde-
pendent counsel o the child w inform
those positions, who will attempt 6o
seftle the disputes with the other par-
ties, and failing that, who will be an
honest broker of the child's positions
to the court, and who will marshal the
evidence and legal arguments which

support those positions. @

This arricle (5 condensed from an
article of the same nile originally pb-
lished in the Fall 2008 isswe of the
Hamline Journal of Public Law and
Policy.
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child has expressed ahjecinees in the proceeding.
and the value of an independent advocan: for the
child™s best interesis.") &f. & § 6(c) (regarding

28

cusoody crses, “in determining whesher a child's
attarmey. besl interesis altamey, or Soun appaint-
el advisor |5 approprisse, the coun shall conaid-
er such factors as the child's age and develop-
menial bevel, any desite for am mormey
expressed by the child, whether the child has
eapressed ohjecives in the procesding, the value
of an independent advocale For the child's best
mteresss, amd the walue of @ coun-apgainied
advisor's expertize.”}

3, MOCUSLE Acr, supeg noe 5, a0 § 14,
Becrion E{b) makes 1 clear thal a court-appaint-
ol advizor “may ake only those actions the may
be taken by a coun-appointed advisor who i= not
an miomey,” which should dissusde judges from
appainting allemeys in e mode of court-appoint-
el advisor with the eapeciaiion that the anomey
will Tumction in a hhnd role. 7, an § Bl

W M argh 29

4, See e Jane M. Spinak, Simon Sopr
Tike Three Stepr Bockwoeds: The Neviomal
Conferance of Commirtoners on Umiform S
Laver Recommmendanioer on Child Represemanon,
& Wev, L. FERS (2006)

41. Anomeys are expecied o counse] all
clienes, inclsding adulis. By developing a rela-
ticreship with the chilld client, and by undersiznding
what is imporant i i child, te Bomsy rep-
resenlimg a child plays a particularly importani
mle in develaping o decisiom-waking panmership.

42, Ser Amn M. Haralsmbie, Recognizieg the
Experrise of Ohildres aed Familles, § Ko, L.
1277, VIR0 (Spring 2004).

43, See AAML Standards, sepro note 3, ai
Siandards 74, 28, T2, comments. ABA Abiss
and Meglect Standards, suprr node 3, a1 Standard
C-1; ABA Custndy Sramdardz, supra nole 3, al
Standard M{BN2). The AAML Standards require
the ainomey for am enimpained child w repeesen
the client im a traditional role, which would
impliciily invalve independence in developing
evidence, AAML Standards, supro mite 3. The
AAMI Stondards are explicit In requiring the
albcreey Tor an i|'|||:=&iru|] i'."lil.'-llll.l:!:i'n'-"l:i[i,ga‘lf EVi-
dence 1o be presented in the coun. fd

b, See NADE Recommendalions, tupr nole
3, Recommendation [INB)2).

4%, Ser Fordham Recomenesdations, ruper
mote 4, al Becommendatzon 1A 31

44, See UNLY Recommendaions, supra noe
4, al Recommendation VA,

47, MOCLSL Act, suprg node 5, at § 11,

48, See JEAR KoH PETER3, FEFRESENTING
CHILDEES 11 CHno Promemve PROCERDENES:
ETHICAL AND PrRACTICAL DiMERSIONS  T5H
{1597}, Prafessor Peters was a significant dmfier
af the Fordham Recommendaions created from
the wiwking group on determinisg the best ver-
ests af the chald ar the Fordhem Conference,

49, See Haralambie, nupra nate 42, [n the anicke
| e

Chalidren have thear own world view. They
slone know whar & of greaest subgeciive
imspartance o them, They Enow whal rels-
tiozships maiter 1o them. They know whal
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activities they want in remain invalved
with. They can afies provide valuasble
information on family interactioes &md
aither famaly mescarces. [F we reslly lsien
o them, we may be surprised al the
ingights ey have aboul whal docs and
does nal work in their families. We need W
o bevand fimding ol whar they wan end
exphane their reasens for whet they wand,
which may lend the momey-clienr pan-
merehip 0 an entimely different direcibon.
Furiher, we nesd to consider how abisma-
D propaased |J|I’HI1"I'H.'I:II will Neal Trom
the child’s perspective. The “cure” may be
wirse for the child thes the family dys-
Turction Ffram which we =eek o exiricaie
the child., I we have nothing Berier w
affer e child, then we have no con-
sceanehle basis upon which o inervene,
[fn- Thas argument cleardy applies o oul-
af-home placemenis, bur it also applies o
varions fervices which the agency may
offer the family bt which may coadflio
with sier imponant slements of the fab-
ric of the family's life. For example, coun-
Eﬂillg AppnniFnemls whech £oE] the bread-
winner his ar her job and wisitation sched-
ules which deprive the child of favorie
exiracurricular aclivilies may satisfy
agency convensnce ar the expense of
wial the family needs. “Roulime” services
whiich are not offered based om am individ-
walized mecd for them may discouraps
family members and lead io pon-compli=
angiz.| We need o think sboul propodtin-
ality of respeases in light of the impact on
the e life af the chald and famaly, We
ceed o find out how these services will
affect the family, heyond our ssumglions
aboat the intended bemedies.
fd mi 12682

50. Ser Fordham Kecommendabions, repra
noee &, ar 15, Recomamendaiion 1V(BRK2)
[s1atimg “[n}otbing shoul legal Irsining or radi-
tiomal legal rles qualifies lawyers o make deci-
siver an behalf of their elienis, References woihe
lawyer's cwn childhood. stereotypical views of
cliemie whose backgrounds differ from the
lawyers, and the lawyer's fay understanding of
child development and children's needs should
be considersd haghly suspect bases [or decisson
making on bebalf of her client.™)

S0, 0 do not assume that judges themselves
trained 2 atiomeys know amy betier tan smameys
wht |5 hest for a chald RU|_|“;13|,-.5'M¢ Fegquires
them 1 make decmtions, for betler or worss,
hased om application of the lew 1o the facs pre-
senlid b them thiough the evidenoe. The fun-
ticm of an aftomey i not i act as a pedpe hefore
thee caze is presented 1 the judge. The fusetion
of the atlormey i% 1o represeni the client.
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