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In a dependency proceeding, a lawyer is appointed to represent a five-year-old child in foster care. The nature of
the lawyer's role is not spelled out in the order of appointment. Over a period of months, the lawyer establishes a
relationship of trust and confidence with the child, and the child comes to expect the lawyer to advocate for his
wishes--to be returned to his mother. At the same time, the lawyer fears that such a result might expose the child to
significant harm because of the mother's past alcohol abuse and her volatile relationship with a boyfriend. The child
has told the lawyer of several experiences indicating that the mother has been intoxicated when caring for her son. In
a quandary as to her obligations as legal counsel for this young child, the lawyer finds little guidance in law. [FN1]

In the scenario described above, should the lawyer represent her client's wishes as if the client were an
adult? Would the lawyer be justified in advocating against the client's desires? Conversely, should the lawyer simply
present the court with evidence of the boy's circumstances without taking a position on the ultimate outcome? Should
the lawyer disclose any information she has received from the child? Little in the way of consensus exists among
child advocates as to these questions. The role of children's representatives in legal proceedings has been the topic of
*184 widespread debate across the United States [FN2] and within the international community. [FN3] While many
courts and commentators *185 agree that children should have a “voice” in proceedings affecting their interests, the
meaning of the child's voice is fraught with ambiguity. The lack of clear guidance for children's representatives, in
turn, can produce frustration among child advocates [FN4] and poor representation for children. [FN5]

Disagreements focus on such fundamental questions as whether a child is entitled to a representative under any
circumstance and, if so, whether that representative should be an attorney, a guardian ad litem, or some combination of
the two. When an attorney is appointed for a child, no clear consensus exists as to the standards governing that at-
torney's representation. [FN6] In particular, courts have questioned whether children's attorneys have the same ethical
duties to pursue their clients' wishes and to maintain client confidentiality that ordinarily inhere in the lawyer-client
relationship. [FN7] The chameleon designation of “guardian ad litem” has given rise to rampant confusion. [FN8]
Moreover, when an attorney functions both as a lawyer and a guardian ad litem, *186 disagreements abound as to the
ethical obligations of that hybrid role. [FN9]

Children's representatives appear in a variety of settings, including child custody disputes, abuse and neglect
proceedings, contested adoptions, civil commitment, procedures for obtaining judicial consent for abortion, and, of
course, juvenile delinquency cases. This article will describe the most prominent approaches to child representation
within the United States, with a focus on the legal representation of children in abuse and neglect proceedings and
private custody disputes. To illustrate the range of approaches currently in place across the United States, Part |
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highlights differences in the laws of several states regarding children's attorneys and guardians ad litem. In some
states, legislatures have codified guidelines for children's representatives in an effort to bring clarity and predictability
to this area of the law. In other states, courts have announced principles governing lawyers and guardians ad litem on
an ad hoc basis. The various approaches, while often contrasting markedly one from another, generally reflect policy
choices about what best protects children. Part Il analyzes a few of the key ethical issues that can arise in the course of
a lawyer's representation of a child client. Ethical tensions have driven many of the proposals regarding children's
attorneys, and courts have resolved these tensions differently. Part 111 summarizes the competing proposals governing
children's representatives that have emerged within the United States, with particular attention to the American
Academy of Matrimonial Lawyers' (“AAML”) guidelines for lawyers representing children in custody disputes and
the contrasting American Bar Association (“ABA”) proposed standards of practice for children's attorneys.

Throughout this analysis, | offer reflections on the relative merits of the competing models of children's repre-
sentatives, emphasizing the points of agreement as well as the points of contention. The passion with which children's
advocates defend their positions has convinced me that universal consensus is unlikely to be achieved soon. On the
other hand, the very existence of *187 the debate can be seen as a positive development. As we move into the twen-
ty-first century, | find hope and promise in the fact that child advocates, professional associations, legislatures, and
courts are engaged in a conversation about how best to speak for our most vulnerable population.

I. Current Approaches to Representation of Children
A. The Appointment of a Representative--Mandatory or Discretionary

Although the Supreme Court held that children have a due process right to counsel at the adjudication phase of
juvenile delinquency proceedings in In re Gault, [FN10] the Court has not recognized a comparable right to counsel
for children in other civil contexts. Nevertheless, the trend across the United States does seem to be toward greater
recognition of the value of legal counsel for children in a variety of settings. Because children's fundamental interests
are at stake in child welfare cases, child advocates have long argued that every child involved in an abuse or neglect
proceeding should be represented by counsel, [FN11] and a few state courts have endorsed the right to counsel in that
context as a matter of due process. [FN12] Moreover, a federal district court recently held that foster children have a
constitutional right to counsel as a matter of state constitutional law in dependency cases and termination of parental
rights proceedings. In Kenny *188 A. ex rel. Winn v. Perdue, [FN13] a Georgia federal court recognized that the
children had profound liberty interests in their own safety, health, and well-being as well as interests in maintaining
the integrity of the family unit and a relationship with their birth parents. An erroneous decision to terminate parental
rights would unnecessarily destroy the child's family relationships, while an erroneous decision not to terminate might
subject the child to the risk of abuse or extended impermanency. In light of the strength of the child's interests and the
serious risk of error, the court concluded that “only the appointment of counsel can effectively mitigate the risk of
significant errors in deprivation and TPR proceedings.” [FN14] The court pointed out that neither citizen review
panels nor court-appointed special advocates could engage in adequate investigation to effectively represent the child.
[FN15] The potential fiscal burden of appointment of counsel, in the court's view, was far outweighed by the state's
parens patriae obligation to protect the child and the child's fundamental interests.

The Kenny court's holding, while based on state constitutional law, rests on the importance of the children's
interests at stake in child protective proceedings and the effectiveness of lawyers in helping courts avoid error.
Moreover, Kenny did not rely on any unique features of Georgia's state constitution in analyzing the due process claim
but instead employed the familiar due process framework from Matthews v. Eldridge. [EN16] Thus, the case is an
important recent precedent for those who have argued that children have a right to counsel in child welfare cases as a
matter of federal constitutional law.

Constitutional entitlement aside, children have statutory rights to representation under federal and state law in
defined circumstances. The federal Child Abuse Prevention and Treatment*189 Act (“CAPTA”) requires the ap-
pointment of a “guardian ad litem” for every child involved in an abuse or neglect case as a condition of receiving
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federal CAPTA funding. [FN17] According to CAPTA,

a guardian ad litem, who has received training appropriate to the role, and who may be an attorney or a
court appointed special advocate who has received training appropriate to that role (or both), shall be appointed
to represent the child . . . (1) to obtain first-hand, a clear understanding of the situation and needs of the child;
and (1) to make recommendations to the court concerning the best interests of the child. [FN18]

Thus, while the statute does not specify the nature of the representative, it does provide that the guardian may be
“an attorney or a court appointed special advocate” [FN19] charged with representing the best interests of the child. In
response to CAPTA, almost all states now require some form of child representation in abuse and neglect proceedings,
[FN20] but the role of the representative varies widely. In a few states, the federal CAPTA requirement may be
deemed satisfied through the highly economical court appointed special advocate (“CASA”) program. [FN21] Al-
though *190 CASAs are often a valuable source of information about the child, exclusive reliance on a lay volunteer in
child protection proceedings would seem inadequate. CASAs generally do not possess specialized expertise in the
social sciences or mental health fields and thus may not have the requisite professional expertise to competently
evaluate a proposed placement for a child. Moreover, CASAs generally are not appointed as attorneys and therefore
may be ineffective in bringing relevant evidence to the attention of the court and in protecting the child's legal rights.
[FN22] Thus, a court's exclusive reliance on a CASA would give short shrift to advocacy of the child's wishes. [FN23]

Although CAPTA explicitly permits the guardian to be a lawyer, the statutory reference to the duty “to make
recommendations to the court concerning the best interests of the child” is a function ordinarily associated with
non-lawyers. As a result, many states routinely appoint lawyers as guardians ad litem, without careful delineation of
the distinctions between the ethical responsibilities of a lawyer as a zealous advocate for the client's position and the
professional obligations of the guardian ad litem as a best interests witness for the court. [FN24] In some states,
however, statutory provisions identify situations in which the lawyer should function in the role of legal counsel for
the child. [EN25]

Wholly apart from CAPTA, some states have independently required appointment of legal counsel for children in
proceedings to terminate parental rights. In Ohio, for example, the *191 courts have reasoned that the child's status as
a party to such proceedings under Ohio statutory law requires that he or she be represented by counsel. [FN26]
Moreover, although a guardian ad litem who is a lawyer may in some situations function as legal counsel in the Ohio
scheme, a separate lawyer must be appointed if the guardian ad litem recommends a position that is contrary to the
child's expressed wishes. [FN27] At the same time, the Ohio courts have recognized that counsel's role may vary,
depending on the maturity of the child and other circumstances of the case. [FN28] Wisconsin takes a somewhat
different approach by statute, tying the right to legal counsel to the child's age: under Wisconsin law, a child twelve
years old or older must be provided an attorney in abuse and neglect proceedings, while a child under the age of twelve
is entitled to a guardian ad litem. [FN29] At the same time, every guardian ad litem in Wisconsin is required to be a

lawyer. [EN30]

Outside the context of abuse and neglect and termination of parental rights, state law varies widely on the question
of children's representatives. A few states require the appointment of representatives for children in select proceed-
ings, such as contested paternity determinations, [FN31] contested adoptions, [FN32] and *192 civil commitment
proceedings. [FN33] In contrast, in the context of custody disputes--arguably the category of proceedings most likely
to impact children today--most states grant full discretion to courts in deciding whether to appoint a representative for
the child. [FN34] The Uniform Marriage and Divorce Act has served as a model in this area, providing that courts may
appoint “an attorney to represent the interests of a child” with respect to support, custody, and visitation. [FN35] In
contrast, about ten states require the appointment of a representative for a child in custody actions under certain cir-
cumstances, such as where there are allegations of abuse. [FN36] In Minnesota, for example, a guardian ad litem is
mandatory if there are allegations of abuse or neglect that are not being litigated in another court. [FN37] Placing more
emphasis on the child's right of autonomy, Oregon requires the appointment of an attorney if the child requests it.
[EN38] In Wisconsin, on the other hand, a guardian ad litem for the child is viewed as mandatory in all contested
custody disputes. [FN39]
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In sum, both federal and state law impact the appointment of children's representatives, and the rules vary across
the United States. Because of CAPTA, almost every state guarantees that children involved in abuse and neglect
proceedings will have a *193 representative, although the nature of that representative ranges from a legal advocate to
a lay guardian or CASA. In court proceedings not governed by CAPTA, wide variation exists but the majority ap-
proach is for states to leave the question of children's representatives to the discretion of the family court judges.

B. The Representative's Role

Just as no uniformity exists with respect to the discretionary or mandatory appointment of representatives for
children, a similar lack of uniformity surfaces with respect to the professional role of children's representa-
tives. Although people often view children's representatives as occupying two competing camps, [FN40] the repre-
sentative's professional roles might be better framed as falling on a continuum, with the lay guardian ad litem com-
mitted to protecting the child's interests at one end of the spectrum, the zealous attorney committed to advocating the
child's wishes at the opposite end, and various hybrid models falling at different points in between. Those who endorse
the guardian ad litem model of children's representation emphasize the unique vulnerability of children and their need
for adults to protect them and to make decisions for them concerning their welfare. Most fundamentally, those who are
responsible for deciding a child's future placement want the assurance that they will be informed of potential harms to
the child. If a child's lawyer is committed only to advocating the child's expressed wishes, a judge may worry that the
lawyer's presentation is incomplete or deliberately slanted to achieve the child's goal. As Judge Debra Lehrmann asks,

Does the child's interest in directing the actions of counsel outweigh the child's interest in being assured
that all evidence bearing on his or her welfare is presented to the court? . . . . Do we truly have the best interests
of children at heart or are we caught up in an image of ourselves*194 that precludes acknowledgment of the
need for a protective approach to family law? [FN41]

Others point to the risk for children of too much autonomy. Robert Emery, for example, worries that placing
undue emphasis on a child's wishes may shift decision-making responsibility from the adults to the child for emo-
tionally charged issues like child custody. “Rights and responsibilities,” he explains, “go hand-in-hand, and many of
our well-intentioned efforts to increase children's rights have, unfortunately, burdened children with adult responsi-
bilities.” [FN42] Similarly, many commentators have recognized that children may suffer loyalty conflicts if they are
forced to articulate a preference in custody disputes. [FN43]

In contrast, those who endorse a child's attorney model emphasize the child's basic right to have his or her wishes
presented by a zealous advocate. [FN44] Proponents emphasize the child client's autonomy and the value to the child
and to the court of the child's participation in the proceedings. [FN45] Under this approach, the child's dignity interests
are served when the child has a representative committed to advocating the child's preferences. Professor Katherine
Hunt Federle has argued that children have a basic right to “empowerment” and that children's lawyers should *195
enable their clients to make choices and to participate in the legal system. [EN46] In her view, children involved in
child welfare proceedings would benefit if the courts were to emphasize their status as “powerful, rights-bearing
individuals” rather than focusing on their vulnerabilities and dependence. She also maintains that the child-directed
lawyer can ensure that other adults in the proceeding take the child's view seriously. [FN47] Others have insisted that
even young children should be deemed competent to make legal choices. Professor Randy Kandel, for instance, argues
that children as young as seven or eight years of age have the requisite cognitive and emotional maturity to choose
their custodians. [FN48] In addition, children may benefit emotionally from knowing that their views were considered
by the decision maker, even if the ultimate result is not in line with their preferences. [FN49] Of course, a child's
attorney who is determined to represent the client's wishes may face an inherent tension if the child's position appears
to the attorney to be contrary to the child's best interests. Moreover, a child's attorney must decide what action to take
when the child cannot or will not direct the attorney as to a particular issue. These ethical dilemmas and alternative
resolutions are addressed in Part 1.

Although wide variations in the role of children's representatives exist, some broad generalizations are possi-
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ble. In the abuse and neglect context, due in part to the federal mandate of CAPTA, [FN50] children's representatives
are more likely to be appointed as guardians ad litem, or lawyers functioning as guardians*196 ad litem, than as
children's attorneys. [FN51] As such, the child's representative generally is appointed to assist the court in determining
a resolution that will be in the child's best interests and is not bound by the child's wishes. Indeed, while many states
require the guardian to report the child's expressed wishes to the court, [FN52] some do not explicitly impose such a
duty on the guardian. [FN53] Moreover, the role of the guardian ad litem varies from state to state. While courts often
refer to the guardian ad litem as “the arm of the court,” [EN54] the guardian's role may encompass acting as expert
witness or mediator as well as investigator and court advisor. [EN55] In states where the duties of guardians ad litem
are spelled out by statute or court rule, they often include investigation of the case, interviews with parties and others
knowledgeable about the child, review of relevant records, participation in court proceedings and settlement discus-
sions, and reporting of findings and recommendations to the court. [FN56]

In the context of child custody disputes, the statutory law of most states authorizes courts to appoint an attorney or
a guardian ad litem for the child. [FN57] Regardless of label, the representative's*197 role generally is to assist the
court in protecting the child's best interests rather than to advocate the child's wishes. [FN58] A statute's terminology
can give rise to confusion about the appropriate professional role for the representative, especially if the appointed
representative is a lawyer. [FN59] Section 310 of the Uniform Marriage and Divorce Act (“UMDA?”), for example,
provides for the discretionary appointment of “an attorney to represent the interests of a minor or dependent child,”
and the Comment explains that “[t]he attorney is not a guardian ad litem for the child, but an advocate whose role is to
represent the child's interests.” [FN60] Although some commentators have read this to mean “expressed interests,”
[FN61] the choice of the term “interests” seems ambiguous. The drafters of the UMDA knew to use “child's wishes”
when that was their intent. [FN62] Moreover, by stating that the attorney is not a guardian ad litem, the drafters could
have been clarifying that the representative was supposed to function as a lawyer rather than as a witness. Thus, ap-
pointments that simply incorporate the language of the UMDA could certainly give rise to confusion. In any event, to
the extent that state law requires the attorney for the child to represent the child's best interests, the attorney is func-
tioning in an unusual capacity-- one, however, that several proposed standards of practice have endorsed. [FN63] The
expectation is that the lawyer will advocate for the child's interests in court, whether or not those interests coincide
with the child's expressed wishes. A few states have tried to address the potential conflict when the child's preferences
conflict with the attorney's perception of the child's interests. [FN64] Most states, however, have simply left the po-
tential *198 conflict for resolution by the representative on a case-by-case basis.

The widespread use of guardians ad litem in custody disputes has come under sharp attack in recent years. [FN65]
Critics argue that courts give too much weight to recommendations by guardians ad litem and that reliance on the
recommendations amounts to an abdication of judicial responsibility. [FN66] Also, serious due process concerns are
present when guardians' reports and recommendations have been considered by courts without an opportunity for
cross examination by the parties. [FN67] Moreover, the common use of the hybrid attorney/guardian ad litem model
has been questioned, with many critics emphasizing that lawyers lack the professional expertise to offer opinions and
recommendations on a child's best interests. [FN68] Similarly, commentators worry that the absence of clear standards
for guardians ad litem permits them to act on the basis of subjective, unconstrained bias. [FN69] Although views about
the utility of guardians ad litem *199 differ, the overwhelming consensus among commentators and courts is that
clearer guidelines are needed. [FN70]

I1. Ethical Issues in Children's Representation

When lawyers act as children's representatives, whether in the capacity of attorney/guardian ad litem or as a
client-directed attorney for the child, ethical dilemmas can arise with uncomfortable frequency. The focus here will
be the role of children's lawyers in custody disputes, although similar ethical issues also arise in child protective
proceedings. At the outset it should be emphasized that very few states have promulgated ethical rules directly ad-
dressing the child's lawyer or the attorney/guardian ad litem hybrid role. Although bar organizations in a few states
are beginning to direct attention to this important area, ethical questions for the most part have been analyzed by
reference to the general rules applicable to adult clients or impaired clients. Since children's lawyers often face unique

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1002209&DocName=ULMDVS310&FindType=L

19 JAMAML 183 Page 6
19 J. Am. Acad. Matrim. Law. 183

ethical quandaries, the lack of clear guidelines is a disservice to the lawyers, their clients, and the public.
A. The Attorney/Guardian Ad Litem Model

A lawyer who is functioning as a guardian ad litem is generally appointed to assist the court in protecting the
child's best interests and, as such, may not only investigate the facts of the case but also be expected to submit findings
and recommendations to the court or advocate a particular result that the lawyer has determined will best serve the
child's interests. [FN71] At the same time, the lawyer may be entitled to engage in discovery, introduce evidence,
cross-examine witnesses, and otherwise continue to perform tasks that are the province of licensed attorneys.

*200 Many courts have recognized that the hybrid attorney-guardian ad litem is inherently problematic. [FN72]
When attorneys are appointed as guardians ad litem, courts have struggled to articulate the representatives' duties,
especially in light of the ethical requirements that lawyers pursue their client's expressed wishes, [FN73] maintain
client confidentiality, [FN74] and refrain from testifying in cases in which they are also advocates. [FN75] In Clark v.
Alexander, [FN76] for example, the Wyoming Supreme Court addressed each of these concerns in attempting to
define the role of the hybrid attorney/guardian ad litem. In Clark, an attorney/guardian ad litem had testified against
the mother in a custody modification hearing, and the trial court ultimately denied the mother's request for modifica-
tion. On appeal, the mother argued that because the guardian ad litem had actively participated in the case as the
children's attorney, it was improper to allow her to testify in the proceedings. The court found that the role of the
attorney/guardian ad litem was central to the disposition of the case. Although the court recognized that “the juxta-
position of the separate roles of attorney and guardian ad litem into one ‘attorney/guardian ad litem,” appears espe-
cially problematic,” [FN77] the court did not require a bifurcation of the two roles. In that regard, the *201 court noted
that the costs attending the appointment of both an attorney and a guardian ad litem would often be prohibitive. [FN78]
Concluding that the hybrid model was an economic necessity, the Wyoming court altered the traditional ethical re-
quirements to fit the model.

In the court's view, the attorney/guardian ad litem is not bound by the client's expressed preferences but by the
client's best interests. To that extent, the traditional duty of a lawyer to pursue the client's objectives is mod-
ified. Nevertheless, where the child's wishes and the guardian's view of best interests diverge, the Wyoming court did
require that the guardian ad litem present the child's wishes to the court and explain the disagreement. [FN79] As to
confidentiality, the court again modified the traditional rules “to the extent that relevant information provided by the
child may be brought to the [trial] court's attention.” [EN80] Moreover, the attorney/guardian ad litem would also be
obligated to tell the child that information may be provided to the court that would otherwise be protected. According
to Clark, these modifications of the traditional ethical rules were necessary to carry out the dual roles of attorney and
guardian ad litem.

In contrast, the court was less willing to compromise on the question of whether the attorney/guardian ad litem
should be permitted to testify. As to that issue, the court held that an attorney/guardian ad litem may not be a fact
witness at a custody hearing. [FN81] In line with the policy underlying the ethical prohibition, the holding avoids the
conflicts that might arise if the lawyer's credibility were at issue. At the same time, however, the court permitted the
guardian to offer recommendations to the court in closing arguments based on the evidence received, [FN82] an
approach that is more consistent with the role of attorney but is *202 itself troubling. By barring the guardian ad litem
from testifying as a witness but still allowing her to make recommendations in closing arguments, the court may have
opened the door to a separate due process problem. [EN83] The parent who is disfavored by the guardian ad litem's
recommendation will not have the opportunity to cross-examine the guardian ad litem and will therefore be deprived
of an important means of challenging the recommendation. [FN84]

The Wyoming Supreme Court has subsequently fleshed out the duties expected of the hybrid attorney/guardian ad
litem. According to the court, the two central admonitions of Clark are that the Rules of Professional Conduct, as
modified, apply to the attorney/guardian ad litem, and the attorney/guardian ad litem may not appear as a fact witness.
[EN85] The court went on to summarize the responsibilities inherent in the hybrid role, including comprehensive fact
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investigation, full presentation of evidence to the court, and development of recommendations based on the facts and
expert testimony, if any. To at least partially address due process concerns, the court announced a prophylactic rule:

[The attorney/guardian ad litem] should communicate with the parents' counsel, preferably in writing,
regarding the proposed recommendations sufficiently in advance of trial to allow them to prepare evidence in
response to the recommendations. If the parties agree, those recommendations should be provided to the court
prior to trial. . . . Finally, guardians ad litem should present their recommendations to the court in the form of
closing argument and not through personal testimony. [FN86]

Thus, Wyoming endorses a blend of responsibilities that acknowledges the dual roles performed by the attor-
ney/guardian *203 ad litem, and the court's acceptance of the hybrid role seems driven by practical concerns about
cost. For those who worry about the great weight that courts often place on guardian's recommendations and the lack
of opportunity for cross examination, the Wyoming court's suggestion that the guardian ad litem should share her
recommendations with the parties before trial may be a woefully inadequate safeguard.

On occasion, states have tried to address the conflicts within the hybrid role by statute. In Pennsylvania, for
example, legislation requires courts to appoint attorneys as guardians ad litem to represent the best interests of children
in child welfare cases. [FN87] The statute details the duties of the attorney/guardian ad litem and includes the duty to
determine what the child wants if the child is old enough to speak. If the guardian ad litem believes the child has
capacity, the statute requires the guardian to advocate the child's position as well as the guardian's position. Interes-
tingly, the statute declares that “[a] difference between the child's wishes . . . and the recommendations [of the guar-
dian ad litem] shall not be considered a conflict of interest for the guardian ad litem.” [FN88] While the legislative
declaration may protect the attorney/guardian ad litem from disciplinary action, it leaves the child's voice in a tenuous
status. The court may never learn of the child's position if the guardian ad litem decides that the child lacks capacity to
formulate a preference. Moreover, even if the guardian informs the court of the child's position, the weight that any
court may give to the child's position will inevitably be diminished if the guardian ad litem argues a position contrary
to the child's. [FN89]

Michigan, on the other hand, requires the “lawyer-guardian ad litem” to inform the court of the child's wishes
when they differ from the lawyer-guardian ad litem's determination of the child's interests. [FN90] Under the Mich-
igan statute, the lawyer-guardian ad litem is an advocate for the child's interests but remains a lawyer who cannot be
called to testify, whose files are not subject *204 to discovery, and who must act consistently with the attorney client
privilege. The appointment of a separate attorney for the child is left to the discretion of the court in light of “the child's
age and maturity and the nature of the inconsistency between the child's and the lawyer-guardian ad litem's identifi-
cation of the child's interests.” [FN91] The Michigan statute thus clarifies the role of the lawyer-guardian ad litem and
tries to provide guidance for that representative by requiring him or her to give due weight to the child's stated pre-
ferences in light of the child's age and maturity.

In some states, the ethical quandaries posed by the hybrid attorney/guardian ad litem model have been resolved
differently, with courts or legislatures showing less willingness to endorse the hybrid role. In Jacobsen v. Thomas,
[FN92] for example, the Montana Supreme Court flatly declared that a guardian ad litem in a custody dispute “is not to
act as an attorney.” Because the guardian was required by statute to testify in court concerning her investigation and be
subject to cross-examination, the court reasoned that the guardian could not ethically function also as the attorney for
the child. Similarly, in In re Williams, [FN93] the Ohio Supreme Court addressed the role of an attorney/guardian ad
litem in a proceeding for termination of parental rights. Because the child was a party to the proceeding under Ohio
law, the court held that the child had a right to independent counsel if the guardian's recommendations conflicted with
the child's wishes. [FN94] Thus, rather than forcing a hybrid role on a single representative, Ohio respects the child's
voice by requiring the appointment of separate counsel to advocate the child's wishes in cases of conflict.

In most states the appointment of a separate attorney for the child is discretionary rather than mandatory. In Utah,
for example, in cases involving the custody or visitation of a minor, the “attorney guardian ad litem” must represent
the best interests of the child, and, as in Pennsylvania, state law explicitly provides that a difference between the child's
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wishes and the attorney's determination of the child's best interests is not sufficient to create*205 a conflict of interest.
[FN95] The Utah statute, however, requires the attorney/guardian ad litem to tell the court of the child's wishes and
permits the court to appoint an attorney for the child. [FN96] Appointing separate counsel for the child does impose
additional expense--one that is generally borne by the parents in divorce and custody cases. On the other hand, in some
circumstances the cost may be justified by the benefit to the child and the court in having a separate advocate for the
child's voice.

As can be seen, the hybrid role of attorney/guardian ad litem is not easily reconciled with the traditional ethical
rules governing an attorney's conduct. Unless ethical guidelines can be fashioned to govern this widely-used model,
lawyers and courts will continue to struggle to fit round pegs into square holes. In a few states, ethical rules have been
promulgated to clarify the unique role of the attorney/guardian ad litem by providing that the lawyer functioning as
guardian ad litem represents the child's best interests and not the child's wishes. [FN97] These additions to rules of
professional conduct are a worthwhile but incomplete step. They define the responsibilities of the attorney/guardian ad
litem for participants in the legal system, and they also provide a much-needed measure for determining whether the
representative has carried out the role she has accepted. [FN98] At the same time, however, under such rules the
wishes of the child may never be made known to the court. In effect, an attorney/guardian ad litem so defined may
silence the child's voice as a means of protecting the child's interests. [FN99]

*206 B. The Client-Directed Model

A lawyer who is appointed as attorney for the child--to represent the child's wishes--also may encounter ethical
tensions simply by virtue of the client's status as a child. Children's advocates contend that children are owed the same
duties of loyalty, confidentiality, and zealous representation from their lawyers as are adults--with a just a few mod-
ifications. [FN100] Within the normal lawyer-client relationship, the lawyer assumes that the client can make deci-
sions about important matters. When the client is a child, the client may be able to formulate objectives as to certain
matters and not as to others. As a matter of practical reality, the older the child, the more the lawyer-client relationship
will resemble that between an attorney and a competent adult client. [FN101] For the many children who are verbal
but still far from adulthood, the lawyer may conclude that the child's wishes are clearly counter to the child's best
interests and may be uncomfortable advocating the child's preferences to a court. In that scenario, the lawyer's ethical
duties are unclear.

Several options are possible, and each has their proponents. The lawyer can inform the court of the child's wishes
and either implicitly or explicitly communicate the lawyer's disagreement to the court. In this manner, the lawyer
would be acting on behalf of the child's best interests, similar to the role of a guardian ad litem. Alternatively, the
lawyer can continue to advocate the child's wishes but also seek the appointment of a guardian ad litem. [FN102]

*207 Some children's counsel have argued that a lawyer who has been appointed attorney for the child should
remain in that role rather than sabotage the client by arguing against the client's wishes. [FN103] Mindful of the
vulnerability of the child, these advocates endorse the appointment of a separate guardian ad litem to present infor-
mation to the court regarding the child's best interests. A difficult issue in that context is whether an attorney for the
child may divulge client confidences to alert the court or the guardian ad litem to the risk of harm to the child. The new
Model Rules provide a framework by analogy. When an adult client's capacity is impaired, Model Rule 1.14 permits
the lawyer to take protective action, including asking for the appointment of a guardian ad litem, if the client is at risk
of substantial harm. [FN104] At the same time, the Rule requires that the lawyer maintain as normal a lawyer-client
relationship as possible. [FN105] This includes the obligation to respect client confidentiality. The lawyer for the
impaired client, however, is impliedly authorized under Model Rule 1.6(a) to reveal information about the client to the
extent necessary to protect the client's interests. [FN106] Moreover, the lawyer for the adult client may reveal client
confidences when necessary to prevent serious injury or death. Although the rule was drafted to prevent harm to third
parties and not the client, it makes sense to provide the limited inroad on client confidentiality to prevent serious harm
to children. Thus, children's attorneys can fulfill their ethical responsibilities by continuing to function as an inde-
pendent representative for the child's voice while still taking measures to protect the child from the risks of harmful
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choices.

Experienced child advocates have also emphasized that the lawyer's counseling function can be of enormous
importance in helping a child understand the consequences of unreasonable *208 choices. [FN107] Professor Jean
Koh Peters urges lawyers to build relationships with their child clients so that decisions made by the lawyer in the
course of the representation are tailored to the individual child. She would like to move beyond the debate between the
two competing models of child representation. The child's attorney, according to Peters, “whether assigned to
represent a child's wishes or her best interests, must ground her representation in a thickly textured understanding of
the child's world and the child's point of view.” [FN108] On the other hand, the unique impressionability of children
means that lawyers may override the will of their child clients more easily than that of adult clients. Thus, many child
advocates have cautioned that lawyers should be careful not to silence a child's individual voice through the guise of

“counseling.” [FN109]

A final ethical quandary involves the representation of a very young or pre-verbal child. Unlike the impaired
adult client who may have established an identity that can serve as a guide for an attorney, the very young child client
may offer only a blank slate with no historical framework for the exercise of substituted judgment. [FN110] In that
circumstance, traditional ethical rules offer little guidance. Child advocates passionately disagree over whether the
lawyer should try to advocate a position that will best serve the child's interests or refrain from advocating any position
whatsoever when the child is incapable of directing the representation. Framed most simply, those who favor the
concept of a best interests lawyer insist that even the youngest children deserve an advocate or champion in a pro-
ceeding directly *209 affecting their welfare. [FN111] In contrast, other child advocates believe that “best interests
lawyers” lack the necessary expertise to assess and evaluate a child's welfare and will base their advocacy on sub-
jective bias and unconstrained discretion. Instead, the lawyer's role should be to minimize the harm to the child and
ensure that the child's legal rights are protected. [FN112] In their view, a qualified guardian ad litem can protect the
child and can, if necessary, be represented by counsel to ensure the full presentation of evidence. As will be seen in the
next section, the debate has shaped the competing proposals for standards governing children's representatives.

I11. The Competing Proposals from the AAML, ABA, NACC, and ALI

The ongoing debate over the proper role for children's representatives has informed the competing proposals from
various professional groups in recent years. [FN113] The driving force behind each of the models is the recognition
that the lack of clear standards for children's representatives ultimately hurts children. Nevertheless, although the
models share a common goal of advancing the welfare of children, they take contrasting approaches to achieving that
goal.

*210 In 1995, the American Academy of Matrimonial Lawyers adopted a set of standards for lawyers
representing children in custody and visitation disputes. The standards were the result of a deliberative process within
the AAML, but they also show the thoughtful influence of the reporter, Professor Martin Guggenheim. [FN114] The
AAML Standards begin by emphasizing that the appointment of a representative for a child in a custody dispute ought
to be a rarity. Recognizing that children's lawyers and guardians ad litem could easily exacerbate the adversarial
atmosphere as well as the cost of divorce litigation, the AAML recommends that courts make specific findings in any
case as to why an appointment is appropriate. [FN115] Assuming an appointment is warranted, the role of a lawyer
under the AAML guidelines largely depends on whether the child is “impaired” or “unimpaired.” Significantly, the
standards provide that children aged twelve or older are presumptively unimpaired--that is, capable of directing a
lawyer--and children younger than twelve are presumptive impaired. [FN116] The role of a lawyer for an “unim-
paired” child closely parallels the role of a lawyer for an unimpaired adult client [FN117]--the lawyer must zealously
pursue his or her client's objectives and otherwise maintain an ordinary lawyer-client relationship. [FN118] According
to the AAML model, the only permissible divergence from the client's goals is when the lawyer considers the client's
*211 goals to be “repugnant or imprudent.” In that event, the lawyer may seek to withdraw. [FN119] Thus, the
Standards seem to reject any form of substituted judgment for child clients that is not available for adult clients.
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In contrast, for the representation of impaired children--children incapable of directing a lawyer because of age,
immaturity, or other cause--the AAML prescribes a very narrow role for lawyers. The lawyer for the impaired child is
not to advocate a position on the outcome of the proceeding or on contested issues but is to merely develop facts that
the decision-maker should consider. [FN120] In the AAML's view, “[t]he most serious threat to the rule of law posed
by the assignment of counsel for children is the introduction of an adult who is free to advocate his or her own pre-
ferred outcome in the name of the child's best interests.” [EN121] The AAML thus rejects an approach that would give
attorneys for impaired children the unfettered power to advocate a result they prefer in the guise of beneficence. In lieu
of the traditional advocate's role, the AAML has tried to define an objective alternative role of presenter of evidence
and counselor. [FN122]

The AAML also included standards for guardians ad litem. In a move that breaks with the majority approach
across the United States, the AAML Standards reject the hybrid attorney/guardian ad litem model, reasoning that the
two roles are fundamentally inconsistent. [FN123] Moreover, even for the non-attorney guardian ad litem, the AAML
Standards prohibit the guardian from making recommendations on contested issues. [FN124] This bar *212 reflects
the AAML's opposition to unconstrained discretion. It also derives from the organization's sense that judges too often
defer to the “independent” best interests assessment.

As others have noted, the AAML's goal of eliminating a lawyer's subjectivity may be unrealistic. Even in the
circumscribed role for lawyers that the AAML Standards envision, a lawyer's decision making about which facts to
bring to the court's attention and which facts to emphasize will inevitably involve preliminary judgments about the
merits of the case. More fundamentally, the AAML approach leaves the younger child without a legal advocate. As
Ann Haralambie put it, “the diminished role of attorneys for ‘impaired’ children . . . deprives the children, the court,
and the other parties of the creative, child-oriented advocacy which is the hallmark of a trained child's attorney.”

[EN125]

Contemporaneous with the AAML's consideration of its Custody Standards, the Family Law Section of the
American Bar Association proposed a set of Standards for children's lawyers in abuse and neglect cases, [FN126]
agreeing with the AAML on certain fundamental themes but taking a different approach on several questions. Of
course, the legal context for each set of standards is different and gives rise to differences regarding the appointment of
any representative. Indeed, the ABA recommends that a lawyer be appointed for every child in an abuse and neglect
proceeding, a view endorsed by other child advocacy groups. [FN127] Like the AAML, the ABA recognizes that the
lack of standards for children's lawyers seriously harms the quality of children's representation, and both groups
recommend that states establish guidelines to improve the professional competence and performance of children's
lawyers. [FN128] The points of disagreement between the AAML and the ABA concern the role of the lawyer for the
child. Unlike the AAML Custody Standards, the ABA Abuse and Neglect Standards reject the idea that children of
certain*213 ages are “impaired” or “incompetent.” Instead, the Standards take the position that a child's disability
from immaturity is “contextual, incremental, and may be intermittent.” [FN129] Thus, a child may be capable of
directing counsel for some issues in a case and not others, depending on the circumstances of the child and the issue in
question. Under the ABA approach, a global determination of a child's competency to direct counsel or an absolute age
limitation would deprive children of the opportunity to contribute to a determination of their position. [FN130]

To the extent that a child is able to direct counsel, the ABA Standards parallel the AAML Standards by instructing
the attorney generally to advocate the child's expressed preferences throughout the litigation. [FN131] Also, the ABA
Abuse and Neglect Standards similarly address the problem presented when a child's wishes pose a risk of serious
harm. Going into greater detail than the AAML, the ABA Standards permit the lawyer to request appointment of a
guardian ad litem and continue to represent the child's expressed preferences, unless the child's position is prohibited
by law or without any factual foundation. [FN132] In this regard, lawyers are encouraged to counsel a child about why
particular choices may be dangerous or unattainable under the law. [FN133]

The ABA departs most clearly from the AAML with respect to the child who cannot or does not express a position
as to a particular issue. In that circumstance, the ABA Standards instruct the lawyer to continue to represent the child's
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“legal interests” while also permitting the lawyer to request the appointment of a guardian ad litem. [FN134] “Legal
interests,” in turn, are to be determined with reference to “objective criteria” established by law, based on the child's
needs and interests and not merely the lawyer's personal values and experiences. [FN135] Thus, the ABA Standards
envision a role for legal counsel even for the pre-verbal*214 child. The commentary reveals a concern, similar to that
of the AAML, about the risk of lawyers' acting on personal bias, but the ABA's approach is to constrain lawyers by
limiting their advocacy role, not by eliminating that role altogether.

The ABA Standards differ from the AAML approach in another important respect. The ABA Standards accept,
albeit reluctantly, the attorney/guardian ad litem model. A lawyer appointed as guardian ad litem is “appointed to
protect the child's interests without being bound by the child's expressed preferences.” [FN136] At the same time, the
ABA Standards recognize the problematic nature of the dual role and express a clear preference for appointments of a
child's attorney. Under the Standards, if there is a conflict in the role of guardian ad litem and child's attorney--such as
where the child's expressed wishes differ from what the lawyer believes to be in the child's best interests--the lawyer is
directed to continue to perform as the child's attorney and withdraw as guardian ad litem. [FN137] The philosophy of
the ABA Standards is that a child has a right to confidentiality and advocacy of his or her position, and that the child's
attorney should never abandon this role. [FN138]

Interestingly, the National Association of Counsel for Children (“NACC”) adopted the ABA Abuse and Neglect
Standards in 1996 but expressed reservations as to the Standard imposing a duty on the child's lawyer to advocate the
child's wishes throughout the litigation. Drawing on the work of Professor Peters and the Fordham conference,
[FN139] the NACC tried to achieve an appropriate*215 blend of the values of autonomy and beneficence. As NACC
Executive Director Marvin Ventrell has explained, the NACC aimed for a “delicate representation balance between
zealous attorney advocacy and child protection” [FN140] by emphasizing the counseling function of the child's
lawyer. [FN141] Under the NACC Revised Version, the child's attorney does not owe “robotic allegiance” to each
directive of the child. Instead, the child's lawyer may exercise a degree of substituted judgment to present a position
that will serve the child's interests when the child cannot meaningfully participate in the formulation of the client's
position. [FN142] Fully aware of the problems of unconstrained bias and subjectivity, the NACC Revised Version
requires the child's lawyer to adhere to objective criteria in the determination of the child's interests. [FN143]

The American Law Institute (“ALI”) added its views with the publication of the Principles of the Law of Family
Dissolution in 2002. [FN144] The ALI recommends that courts be given broad discretion in private custody disputes
to appoint either a guardian with investigatory or advocacy capacity or a lawyer for the child if the child is competent
to direct the terms of the representation. [FN145] Like the AAML, the ALI Principles caution against unnecessary
appointments of counsel for children, since an advocate can create “undesirable and inappropriate intrusions on the
authority of parents.” [FN146] The ALI also shares the AAML position that a court should appoint a lawyer for a child
“only if the *216 court finds that the child is competent to direct the terms of the representation.” [FN147] Under the
ALl approach, however, a child may be competent but “impaired,” permitting the lawyer to continue to represent the
child while taking protective measures. [FN148]

Most recently, the ABA itself adopted practice standards for children's lawyers in custody disputes. [FN149] Like
the AAML, the ABA recognizes that not all custody disputes require the appointment of a representative for a child,
but the ABA Custody Standards are decidedly more positive about the usefulness of children's lawyers. [FN150]
Significantly, the ABA Standards recognize two categories of lawyers for children: the “child's attorney,” who is in a
traditional attorney-client relationship with the child, and the non-traditional “best interests attorney,” who represents
the child's best interests as a lawyer. [FN151] In either capacity, the Standards take the view that a lawyer should
remain a lawyer, whether representing a child's directives or a child's best interests. Thus, neither lawyer may serve as
a witness. [FN152] The ABA Custody Standards, like the AAML Custody Standards, reject the dual role attor-
ney/guardian ad litem because of the inherent conflicts in that hybrid category and the ambiguity surrounding the term
“guardian ad litem.” [EN153]

In setting out the duties of the child's attorney, the ABA Custody Standards endorse the view embodied in the
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earlier Abuse and Neglect Standards--that a child's capacity to direct representation is “contextual, incremental, and
may be intermittent.”*217 [FN154] Similar to the Abuse and Neglect Standards, the Custody Standards provide that
the child's attorney should advocate the child's objectives within ordinary ethical parameters. If a child's wishes would
put the child at risk of substantial harm, the ABA Custody Standards permit the child's attorney to request the ap-
pointment of a best interests attorney while still observing client confidentiality. [FN155] Moreover, if there is sub-
stantial danger of injury or death, the child's attorney should take the minimum steps necessary to ensure the child's
safety even if that means disclosing client confidences. [FN156] At the same time, the child's attorney may continue to
advocate the child's wishes unless they are not grounded in fact or warranted by law. [FN157] As with the Abuse and
Neglect Standards, the Custody Standards emphasize that most ethical conflicts can be avoided through the lawyer's
counseling function. [FN158]

The non-traditional “best interests attorney” may be the most controversial feature of the ABA Custody Stan-
dards. This representative investigates and advocates the child's best interests without being bound by the child's
wishes. In an effort to constrain the lawyer's personal biases, the Standards require the best interests attorney to use
“objective criteria set forth in the *218 law related to the purposes of the proceeding.” [FN159] The Commentary
states that determining a child's best interests is “a matter of gathering and weighing evidence, reaching factual con-
clusions and then applying legal standards to them.” The hope is that the determination will be child-specific, based on
the child's individual needs in the context of the relevant law. In another break from the traditional role of attorney, the
best interests attorney is authorized under the Standards to use the child's confidences without disclosing them.
[FN160] Importantly, best interests attorneys must explain their role to their child-clients, including the possibility of
using information received from the child. [FN161]

The ABA Custody Standards contrast sharply with the earlier AAML Custody Standards, and good arguments
exist to support each approach. The AAML Standards may be more consistent with the traditional lawyer-client
relationship by ensuring that children's lawyers advocate only the objectives expressed by their clients. When clients
are “impaired” and incapable of directing the representation, the AAML limits the lawyer to a non-advocacy role. By
such constraints, the AAML seeks to prevent courts from relying on the biased and subjective recommendations from
counsel as to a child's best interests. The novel “best interests attorney” introduced in the ABA Custody Standards
allows lawyers to engage in legal advocacy without being bound by their client's wishes. Moreover, under the ABA
Custody Standards, it is possible to have two attorneys appointed for the same child--potentially advocating for dif-
ferent outcomes. Very few courts or litigants would welcome the prospect of a costly dual appointment for a child in
private divorce litigation.

On balance, however, the ABA Custody Standards have much to recommend them. The Standards recognize that
giving meaning to the voice of the child may require not only presentation of facts by a lawyer but also legal advo-
cacy. The young pre-verbal client caught in a bitter custody contest deserves more than a fact investigator. Since the
other parties in the litigation can advocate their positions directly or through counsel, under *219 the AAML approach
only the child is left without a voice. [FN162] The ABA's best interests lawyer, having formed a relationship with the
child-client and investigated the facts of the case, is in a unique position to organize and interpret the evidence and to
advocate for a particular resolution, according to objective criteria. In contrast, the AAML approach is unlikely to
accomplish the desired result of eliminating subjective advocacy by lawyers for impaired children, since subjectivity
and bias can surely operate even where lawyers are merely presenting evidence. Moreover, the “novelty” of the best
interests lawyer is questionable. For years, lawyers for children have advocated for their clients' best interests and have
not seen themselves as bound by their clients' expressed directives. [FN163] To the extent that the ABA Custody
Standards are innovative, it is in clearly defining the best interests lawyer's responsibilities and distinguishing the
lawyer's role from that of a guardian ad litem. Also, if the ABA's “best interests attorney” operates in a non-traditional
role, the muffled lawyer for the impaired child under the AAML's approach is equally unusual.

If the AAML guidelines are driven by the fear of excessive deference to children's lawyers, the remedy would
seem to be in educating judges, not in eliminating the advocacy function of lawyers. [EN164] The court is the ultimate
decision maker and should never rely exclusively on the position of either the child's attorney or best interests attor-
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ney. In short, although the role of counsel may vary depending on the developmental level of the child and other
factors, the ABA's Custody Standards rest on the solid premise that legal representation for children can help courts
achieve accurate, informed, and sensitive assessments of the child's wishes and circumstances. [FN165]

*220 IV. Conclusion

Defining appropriate standards for children's representatives poses difficult questions of policy and ethical re-
sponsibility, and the answers that have been provided in court decisions, statutes, and model standards vary mar-
kedly. Nevertheless, the proverbial “laboratory” of experimentation provided by the fifty states is always a valuable
resource. Some closing thoughts on the relative merits of existing and proposed approaches may be helpful.

First, context matters. The nature of the legal proceeding in which the child is involved and the child's legal rights
within that proceeding should inform a court's decision whether to appoint a representative for the child. The ap-
pointment of representatives for children in private custody disputes, for example, properly remains a discretionary
matter under the law of most states and under the standards proposed by both the AAML and the ABA. In contrast,
the mandatory appointment of legal counsel for every child involved in abuse and neglect proceedings is an ideal,
partially driven by CAPTA, [EN166] that is gradually becoming the norm across the nation. The profound impact that
a child protective proceeding may have on the life of a child warrants the appointment of legal counsel, at public
expense, to ensure informed and sensitive decision-making.

Second, children are vulnerable yet deserving of respect, and the value to the child of having a lawyer advocate his
or her wishes should not be underestimated. In the introductory fact pattern, the lawyer for the child finally chose to
follow her five-year-old client's directions but also asked the court to appoint a guardian ad litem without revealing the
nature of her concerns to the court. The lawyer's strong sense that she should not betray the trust of her vulnerable,
traumatized client persuaded her to advocate for his expressed objective. Although most people would consider a
five-year-old much too young to direct representation, the lawyer had developed a “thickly textured understanding”
[FN167] of that particular child's world and felt obligated to champion the child's viewpoint. At the same time, the
lawyer took precautionary measures to protect the child. In this manner,*221 the lawyer tried to ensure that the judge
would consider the child's strong desire to return home, as well as facts weighing against a return, in the ultimate
disposition. In contrast, under an age-based presumption such as that recommended by the AAML and others,
[EN168] the lawyer would be unlikely to advocate for the child's wishes. Instead, she would be relegated to the role of
investigator and monitor. Even in that constrained mode, however, the lawyer might work against the child's stated
objectives by shading the introduction of evidence to block the child's return. From the child's perspective, a lawyer's
failure to advocate his views might be one more betrayal by the adult world, one more insult to dignity. Although the
AAML's age-linked presumption would lend certainty and predictability to the representative's role, it would likely
exclude many children who are capable of directing at least some aspect of their representation. Moreover, even where
a client-directed model is inappropriate, guidelines ought to require the child's representative--whether a best interests
lawyer or a guardian ad litem--to communicate the child's views to the court unless the child objects. Otherwise, the
voice of the person whose welfare is most at stake is effectively silenced.

Third, even very young children who cannot direct a lawyer in any sense still deserve a legal advocate under
certain circumstances. Decision-makers look to children's representatives for guidance, and it seems both unrealistic
and misguided to bar lawyers for young children from advocating a particular resolution for their clients. Moreover,
the development of objective criteria to guide the determination of a child's best interests can help reduce the risk of
unconstrained discretion (on the part of both best interests lawyers and guardians ad litem).

Fourth, the widespread use of the hybrid attorney/guardian ad litem model is inherently problematic. The range
of responses to the ethical tensions within that hybrid role shows that there is *222 no easy resolution. Instead, the
better approach seems to be a separation of the function of attorney from that of guardian ad litem--a position that has
been endorsed by a few states and by both the AAML and the ABA. On the other hand, if the attorney/guardian ad
litem is retained as an essential (or economically efficient) means of serving children's interests, then rules of pro-
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fessional conduct need to be developed to govern the conduct of such representatives in their attorney capacity.

Child advocacy is a growing field of law and is receiving more attention today than ever before. [FN169] Across
the nation, a consensus exists that children deserve better quality representation, whether by attorneys, guardians ad
litem, or the dual attorney/guardian ad litem model. State legislatures, courts, and bar associations could bring much
needed clarity to this area by adopting standards of practice. At this point in time they have a number of different
models from which to choose, each resting on legitimate policy choices. While many heartfelt disagreements exist
among law reformers, there is no doubt that the law governing children's representatives is being “reformed.” Children
can only benefit from the ongoing efforts to improve the performance of those who speak for them.

[FNal]. Mary Anne Richey Professor of Law, University of Arizona James E. Rogers College of Law. | thank my
colleague Paul Bennett and my friend Ann Haralambie for helping me understand more clearly the challenges facing
children's lawyers.

[EN1]. This illustration is based on the author's supervision of a dependency proceeding in the Spring Term of 2005 at
the Pima County Juvenile Court, Tucson, Arizona, handled by students with the Child Advocacy Clinic at the Uni-
versity of Arizona James E. Rogers College of Law.

[FN2]. Some of the more prominent contributions to the literature governing the responsibilities of children's lawyers
include Ann M. Haralambie, The Child's Attorney (1993) (proposing that a child's attorney should advocate the child's
wishes unless they are potentially harmful to the child, but suggesting that the attorney can minimize ethical dilemmas
by paying more attention to counseling of child); Jean Koh Peters, Representing Children in Child Protective Pro-
ceedings: Ethical and Practical Dimensions (2d ed. 2001) (recommending that attorneys should develop a sensitive,
contextual relationship with child clients over time and interpret children's wishes through the lens of the children's
individualized circumstances); Emily Buss, Confronting Developmental Barriers to the Empowerment of Child
Clients, 84 Cornell L. Rev. 895 (1999) (examining children's limited cognitive and emotional capacity to direct
counsel); Donald N. Duquette, Legal Representation for Children in Protection Proceedings: Two Distinct Lawyer
Roles Are Required, 34 Fam. L.Q. 441 (2000) (arguing that no single role will fit the needs of all children and pro-
posing that children's evolving capacities require separate standards for a client-directed attorney and a best interests
guardian ad litem); Katherine Hunt Federle, The Ethics of Empowerment: Rethinking the Role of Lawyers in Inter-
viewing and Counseling the Child Client, 64 Fordham L. Rev. 1655 (1996) (suggesting that a lawyer can empower a
child client by greater advocacy of the child's wishes); Martin Guggenheim, A Paradigm for Determining the Role of
Counsel for Children, 64 Fordham L. Rev. 1399 (1996) (advocating that a lawyer for a young child should focus on
enforcing the child's legal rights rather than on carrying out the child's expressed objectives); Sarah H. Ramsey, Re-
presentation of the Child in Protection Proceedings: The Determination of Decision-making Capacity, 17 Fam. L.Q.
287, 316 (1983) (recommending representation of a child's expressed wishes when the child is “capable of making a
considered decision”).

[EN3]. The United Nations Convention on the Rights of the Child (CRC) provides that children are entitled to par-
ticipate, directly or through a representative, in judicial or administrative proceedings affecting their interests. See
Article 12 of the Convention on the Rights of the Child, G.A. Res. 44/25, U.N. GAOR, 44th Sess., at art. 1, U.N. doc.
A/Res/44/25 (1989), available at 28 1.L.M. 1448 (1989). In light of the child's right of participation, courts and
scholars from other nations have explored the role of children's counsel in a variety of contexts. See, e.g., Cynthia
Price Cohen, The Developing Jurisprudence of the Rights of the Child, 6 St. Thomas L. Rev. 1, 63 (1993) (discussing
efforts in European Union to give children greater roles in divorce proceedings as a mandate of CRC); Hon. Claire
L'Heureux-Dube, A Response to Remarks by Dr. Judith Wallerstein on the Long-Term Impact of Divorce on Child-
ren, 36 Fam. & Conciliation Cts. Rev. 384 (1998) (reporting on efforts in Canada to enhance children’s voices in
family law cases under CRC); Nicholas Bala, Child Representation in Alberta: Role & Responsibilities of Counsel for
the Child, Legal Education Society of Alberta, Child Representation Training, Edmonton, April 1-3, 2005 (manuscript
on file with author)(assessing professional role of children's counsel under law of Alberta).
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[EN4]. See Sharon S. England & Robert E. Shepherd, “I Know the Child is My Client, but Who Am 1?” 64 Fordham L.
Rev. 1917 (1996); Martin Guggenheim, Reconsidering the Need for Counsel for Children in Custody, Visitation and
Child Protection Proceedings, 29 Loy. U. Chi. L.J. 299 (1998); Randi Mandelbaum, Revisiting the Question of
Whether Young Children in Child Protection Proceedings Should be Represented by Lawyers, 32 Loy. U. Chi. L.J. 1

(2000).

[EN5]. See Andrew I. Schepard, Children, Courts, and Custody, 140-43 (2004) (describing the need for clearer
standards for guardians ad litem and lawyers for children).

[EN6]. See Haralambie, supra note 2, at 2 (“No uniformity exists with respect to what it means to be appointed to
represent a child.”).

[ENT]. See, e.g., Leary v. Leary, 627 A.2d 30 (Md. Ct. Spec. App. 1993) (describing differing roles for children's
attorneys). See generally Linda Elrod, Counsel for the Child: The Time Is Now, 26 Fam. L.Q. 53 (1992).

[FN8]. See, e.g., Jacobsen v. Thomas, 100 P.3d 106 (Mont. 2004) (holding that guardians ad litem for children or-
dinarily may testify and be cross-examined and should not function as attorneys unless explicitly directed to do so in
the order of appointment). See generally Richard Ducote, Guardians Ad Litem in Private Custody Litigation: The
Case for Abolition, 3 Loy. J. Pub. Int. L.106 (2002).

[FN9]. See, e.g., Clark v. Alexander, 953 P.2d 145 (Wyo. 1998) (determining that an attorney/guardian ad litem is
bound by a child's best interests rather than a child's preferences and may disclose confidential client communications
to the court).

[EN10]. 387 U.S. 1 (1967) (children are “persons” within meaning of the Fourteenth Amendment and are entitled to
counsel in proceedings where their liberty interests are at stake).

[EN11]. See generally American Bar Association, Proposed Standards of Practice for Lawyers who Represent
Children in Abuse and Neglect Cases, 29 Fam. L.Q. 375, 375-76 (1995) (explaining the historical support for ap-
pointment of attorneys for children in abuse and neglect proceedings); Jacob E. Smiles, A Child's Due Process Right to
Legal Counsel in Abuse and Neglect Proceedings, 37 Fam. L. Q. 485, 486-87 (2003) (arguing that children have a due
process right to counsel in child welfare cases).

[FN12]. See, e.g., In re Jamie TT, 599 N.Y.S. 2d 892 (N.Y. App. Div. 1993) (holding that a child is entitled to effective
legal representation as matter of due process in child abuse proceeding); contra In re D.B. and D.S., 385 So.2d 83 (Fla.
1980) (deciding that a child does not have a constitutional right to counsel in abuse and neglect proceedings).

[FN13]. 356 F. Supp. 2d 1353 (N.D. Ga. 2005).

[EN14]. 1d. at 1361.

[EN15]. According to the court, “[jjudges, unlike child advocate attorneys, cannot conduct their own investigations
and are entirely dependent on others to provide them information about the child's circumstances.... CASAs are also
volunteers who do not provide legal representation to a child.” Id.

[EN16]. 424 U.S. 319, 335 (1976) (stating that due process analysis requires consideration of the private interest that
will be affected by official action, the risk of erroneous deprivation of such interest and the probable value of addi-
tional procedures, and the government's interest).
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[EN17]. See 42 U.S.C. § 5106a(b) (2) (A) (xiii) (2000).

[EN18]. Id. (emphasis added).

[FN19]. The court appointed special advocate, or CASA, is a lay volunteer whose duties generally include investi-
gation of a child's circumstances and making recommendations to the court based on the child's best interests. The
National CASA Association was formed in 1984, and today CASA programs exist in almost every state. See Michael
S. Piraino, Lay Representation of Abused and Neglected Children: Variations on Court Appointed Special Advocate
Programs and Their Relationship to Quality Advocacy, 1 J. Center Child. & Cts 63 (1999) (describing the history and
success of CASA programs). Federal law authorizes the U.S. Department of Justice, Office of Juvenile Justice and
Delinquency Prevention, to enter into cooperative agreements with the National CASA Association to expand CASA
programs throughout the nation. See 42 U.S.C. § 13013 (2000) (authorizing grants for qualifying CASA programs).

[FN20]. See Howard Davidson, Child Protection Policy and Practice at Century's End, 33 Fam. L.Q. 765, 768-69
(1999). Indiana is alone among the states in not mandating the appointment of a guardian ad litem in all abuse and
neglect cases. See Ind. Code 831-34-10-3 (2004) (permitting but not requiring the appointment of a guardian ad litem
or court appointed special advocate for many categories of abuse and neglect proceedings).

[FN21]. See, e.g., N.H. Rev. Stat. Ann. § 169-C:10(l) (2004) (court shall appoint a guardian ad litem or a
court-appointed special advocate guardian ad litem); Ohio Rev. Code Ann. § 151.281(J) (1) (West 2004) (court shall
appoint a qualified volunteer as guardian ad litem when one is available and the appointment is appropriate).

[FN22]. See Bridget Kearns, Comment, A Warm Heart but a Cool Head: Why a Dual GAL System Best Protects
Families Involved in Abused and Neglected Proceedings, 2002 Wis. L. Rev. 699 (suggesting that a volunteer advocate
acting without counsel lacks legal expertise to adequately protect a child's legal rights).

[FN23]. See generally Katherine Hunt Federle, Children's Rights and the Need for Protection, 34 Fam. L.Q. 421,
436-40 (2000)(arguing that legal advocacy of a child's views would empower the child).

[EN24]. See, e.g., Ala. Code § 12-15-1 (2004) (guardian ad litem must be licensed attorney appointed by court); N.Y.
Fam. Ct. Act § 242 (2004) (law guardian must be attorney). See Federle, supra note 23, at 424-34.

[FN25]. See, e.g., Wash. Rev. Code Ann. § 13.34.100(6) (West 2004) (the court may appoint counsel for children age
twelve or older at the child's request); N.C. Gen. Stat. § 7A-586(a) (2004) (if a non-attorney is appointed as guardian
ad litem, the court shall appoint a lawyer for the child).

[FN26]. In re Williams, 805 N.E.2d 1110 (Ohio 2004).

[EN27]. The court noted that there may be a “fundamental conflict” between the guardian ad litem's duty to recom-
mend whatever the GAL determines to be in the child's best interests and the duty of a lawyer to advocate the client's
wishes. 1d. at 1114.

[EN28]. Id.

[FN29]. See Wis. Stat. Ann. § 48.23 (2004).

[FN30]. See Wis. Stat. Ann. § 48.235 (2004) (the guardian ad litem shall be an attorney whose duty is to advocate for
the child's best interests).
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[EN31]. See, e.g., lowa Code Ann. § 598.21 (2004) (requiring appointment of a guardian ad litem in a contested
paternity action); Kan. Stat. Ann. § 38-1125 (2003) (requiring appointment of a guardian ad litem for the child in a
paternity action if the interests of the child and the petitioner differ); Me. Rev. Stat. Ann. tit. 18-A,8 9-201(f) (2004)
(requiring appointment of an attorney for the child in paternity action); Mont. Code Ann. § 40-6-110 (2004) (requiring
appointment of a guardian or guardian ad litem for the child in a paternity action); Unif. Parentage Act § 612 (2000)
(requiring appointment of an “attorney ad litem” if the child is a party or the child's interests are not adequately
represented).

[EN32]. See, e.g., Miss. Code Ann. § 93-17-8 (West 2004) (requiring appointment of an attorney as a guardian ad
litem for the child in a contested adoption); Okla. St. Ann. § 7505-1.2 (2004) (requiring appointment of an attorney for
the child in a contested adoption and a guardian ad litem if requested); S. Car. Code § 20-7-1732 (requiring ap-
pointment of a guardian ad litem for the child in an adoption proceeding); Unif. Adoption Act § 3-201 (1994) (re-
quiring appointment of a guardian ad litem in a contested adoption).

[FN33]. See, e.g., Ariz. Rev. Stat. § 8-221 (2004) (requiring appointment of an attorney for the child in a commitment
proceeding unless the right is waived); Fla. Stat. Ann. § 39.407(5) (2004) (requiring appointment of a guardian ad
litem for the child in a proceeding for residential mental health treatment).

[FN34]. According to a recent ABA survey, thirty-nine states leave appointment of representatives for children to the
complete discretion of the court. See ABA Child Custody Pro Bono Project, Appointment Laws in Divorce Cases
(Aug. 2003), reprinted at Linda D. Elrod, Raising the Bar for Lawyers Who Represent Children: ABA Standards of
Practice for Custody Cases, 37 Fam. L. Q. 105, 126-29 (2003) (Appendix)[hereinafter “ABA Survey” ].

[EN35]. Unif. Marriage & Divorce Act § 310, 9A U.L.A. 13 (1998).
[FN36]. See ABA Survey, supra note 34.

[FN37]. See Minn. Stat. Ann. § 518.165 (2004).

[FN38]. See Or. Rev. Stat. § 107.425(6) (2004).

[FN39]. See Wis. Stat. Ann. 8 767.045 (2005). In Lofthus v. Lofthus, 678 N.W.2d 393 (Wis. Ct. App. 2004), the court
held that appointment of a guardian ad litem for the children was required in a proceeding to modify physical custody.

[EN40]. See Emily Buss, “You're My What?” The Problem of Children's Misperceptions of Their Lawyers' Roles, 64
Fordham L. Rev. 1699, 1699 (1996) (describing competing models as “best interests” and “expressed interests”);
Marvin Ventrell, Legal Representation of Children in Dependency Court: Toward a Better Model--The ABA (NACC
Revised) Standards of Practice (1999) (reporting that attorney/guardian ad litem and traditional attorney are the
models that have dominated representation of children).

[FN41]. Debra H. Lehrmann, Who Are We Protecting? 63 Tex. B.J. 122, 126 (2000).

[EN42]. Robert E. Emery, Hearing Children's Voices: Listening-and Deciding-Is an Adult Responsibility, 45 Ariz. L.
Rev. 621, 622 (2003).

[EN43]. See, e.g., Martin Guggenheim, What's Wrong with Children's Rights 162 (2005); Florence W. Kaslow & Lita
Linzer Schwartz, The Dynamics of Divorce: A Life Cycle Perspective 162 (1987); Richard Wolman & Keith Taylor,
Psychological Effects of Custody Disputes on Children, 9 Behav. Sci. & L. 399, 407 (1991).
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[EN44]. An article by Professor Martin Guggenheim has been identified as starting a “paradigm shift” toward the view
that children capable of directing a lawyer should have counsel committed to pursuing the child's legal objectives. See
Peters, supra note 2, at 47-48, citing Martin Guggenheim, The Right to Be Represented But Not Heard: Reflections on
Legal Representation for Children, 59 N.Y.U. L. Rev. 76 (1984) [hereinafter Guggenheim, The Right to Be
Represented But Not Heard] (suggesting that children over age of seven should be deemed responsible for directing
their attorneys and that younger children should be deemed incapable). Guggenheim, it should be noted, has revised
his thinking in this area to more carefully tie the attorney's role to the substantive rights that children have in particular
substantive areas. See Guggenheim, Paradigm for Determining Role of Counsel, supra note 2, at 1420-21.

[FN45]. See Federle, supra note 2, at 1680.
[EN46]. Id. at 1695-96.

[EN47]. Federle, supra note 23, at 439-40 (suggesting that empowering children to participate in proceedings affecting
their relationships with their parents might lead to more accurate and just determinations).

[FN48]. Randy Frances Kandel, Just Ask the Kid! Towards a Rule of Children's Choice in Custody Determinations, 49
U. Miami L. Rev. 299 (1994).

[FN49]. I have explored this topic elsewhere. See Barbara Ann Atwood, The Child's Voice in Custody Litigation: An
Empirical Survey and Suggestions for Reform, 45 Ariz. L. Rev. 629, 660-62 (2003) (describing intangible “dignity
value” and mental health benefits of children's participation in custody disputes). Similarly, the Pew Commission on
Children in Foster Care has recommended that foster children have an informed voice in decisions that are made about
their lives. See The Pew Commission on Children in Foster Care, Fostering the Future: Safety, Permanence and
Well-being for Children in Foster Care (May 18, 2004), available at http://pewfostercare.org.

[FN50]. See notes 17-25 supra and accompanying text.

[FN51]. See Federle, supra note 23, at 424-26 (noting that at least forty-one states mandate or permit the appointment
of a guardian ad litem in abuse and neglect proceedings).

[EN52]. See, e.g., Me. Rev. Stat. Ann, tit. 22, 8 4005(1) (E) (West 2004) (guardian ad litem must make child's ex-
pressed wishes known to court); 42 Pa.. Consol. Stat. Ann. § 6311(b) (9) (2004) (guardian ad litem must advise court
of child's wishes; conflict between guardian's recommendation and child's wishes shall not be considered conflict of
interest). See Federle, supra note 23, at 427-28.

[FN53]. See, e.g., R.I. Gen. Laws § 40-11-14 (2004) (requiring court to appoint “a guardian ad litem and/or a
court-appointed special advocate” without specifying duties).

[FN54]. See, e.g., Clark v. Alexander, 953 P.2d 145, 152 (Wyo. 1998) (stating that the traditional role of a guardian ad
litem is to serve as an “arm of court”); Collins v. Tabet, 806 P.2d 40 (N.M. 1991) (holding that a guardian ad litem
functioning as an “arm of the court” is entitled to absolute quasi-judicial immunity).

[EN55]. See Raven C Lidman & Betsy R. Hollingsworth, The Guardian Ad Litem in Child Custody Cases: The
Contours of Our Legal System Stretched Beyond Recognition, 6 Geo. Mason L. Rev. 255 (1998).

[EN56]. See, e.g., Minn. Stat. § 518.165 (2004) (enumerating a broad range of duties for guardians ad litem in custody
cases); Ariz. Rev. Stat. § 8-522 (2003) (listing duties of “special advocates” in dependency actions).
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[EN57]. See ABA Survey, supra note 34.

[EN58]. Id.

[EN59]. Id. See also Richard Ducote, Guardians Ad Litem in Private Custody Litigation: The Case for Abolition, 3
Loy. J. Pub. Int. L. 106, 109 (2002) (reporting that in most states guardians ad litem fill the role of children's legal
representatives in custody cases).

[EN60Q]. Unif. Marriage. & Divorce Act § 310 (emphasis added).

[EN61]. See Haralambie, supra note 2, at 2-3 (stating that an attorney may assume an appointment under the UMDA is
to represent a child's expressed interests).

[FN62]. See Unif. Marriage & Divorce Act § 402(2).
[FN63]. See infra notes 146-58 and accompanying text.
[FN64]. See infra notes 86-96 and accompanying text.

[FN65]. See, e.g., Ducote, supra note 59; Raven C Lidman & Betsy R. Hollingsworth, The Guardian Ad Litem in
Child Custody Cases: The Contours of Our Legal System Stretched Beyond Recognition, 6 Geo. Mason L. Rev. 255
(1998) (arguing that the confusing term “guardian ad litem” should be discarded altogether and recommending that
courts designate representatives by role, such as investigator, mediator, or expert witness).

[FN66]. See Comment to Standard 3.2, AAML Standards for Attorneys and Guardians ad Litem in Custody or Visi-
tation Proceedings (1995) (stating that the standard prohibiting guardians ad litem from making recommendation on
contested issues “avoids the serious danger of abdication of judicial responsibility”).

[EN67]. A number of state courts have upheld due process challenges based on trial judges' reliance on reports or
recommendations by guardians ad litem. See, e.g., Ex parte R.D.N., So.2d , 2005 WL 503568 (Ala. 2005)
(holding that a father's due process rights were violated when the trial court adopted a guardian ad litem's ex parte
custody recommendation); In re Marriage of De Bates, 819 N.E.2d 714 (11I. 2004) (holding that a mother's due process
rights were violated when she was not permitted to cross-examine the child's representative but finding the error was
harmless); Pirayesh v. Pirayesh, 596 S.E.2d 505 (S.C. App. 2004) (reversing a custody order based on a guardian ad
litem's biased and incomplete investigation).

[FN68]. See Ducote, supra note 59.
[FN69]. See Lidman & Hollingsworth, supra note 65.

[FN70]. See, e.g., In re Tayquon H., 821 A.2d 796 (Conn. App. Ct. 2003) (decrying the lack of standards and at-
tempting to differentiate between the roles of guardian ad litem and attorney for child). Several states have recently
promulgated guardian ad litem guidelines, and the ABA Family Law Section has formed a committee to draw up
proposed standards of practice for guardians ad litem in private custody disputes. See Margaret Graham Tebo, The
Most Vulnerable Clients: Attorneys Must Deal With Special Issues When Kids Come Into Contact With the Courts,
89 A.B.A. J. 48, 51-52 (2003).

[EN71]. See, e.g., Jacobsen v. Thomas, 100 P.3d 106 (Mont. 2004); Martin Guggenheim, The Right to Be Represented
but Not Heard, supra note 44, at 94.
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[EN72]. See, e.g., S.S.v. D.M., 597 A.2d 870 (D.C. 1991) (determining that an attorney/guardian ad litem who acts as
an advocate for a child should not also be permitted to testify as a witness in a neglect proceeding); In re Williams, 805
N.E.2d 1110 (Ohio 2004) (stating that when a guardian ad litem is also a child's attorney in a proceeding for termi-
nation of parental rights, the court must appoint independent counsel to represent the child if the child's wishes differ
from the guardian's position); Jacobsen, 100 P.3d 106 (attorney/guardian ad litem should not act as attorney for child
but should objectively aid court in determining best interests of child); Clark v. Alexander, 953 P.2d 145 (Wyo. 1998)
(ethical rules requiring attorneys to represent client's wishes and to respect client confidences are modified for at-
torneys functioning as attorney/guardian ad litem).

[EN73]. See Model Rules of Prof'l Conduct Rule 1.2 (2002) [hereinafter Model Rules] (lawyer shall abide by client's
decisions concerning objectives of representation).

[EN74]. See Model Rule 1.6 (lawyer shall not reveal information relating to representation of client unless client
consents).

[EN75]. See Model Rule 3.7 (lawyer shall not act as advocate at trial in which lawyer is likely to be witness).

[EN76]. 953 P.2d 145 (Wyo. 1998).

[EN77]. Id. at 151.

[FN78]. Id. at 153 (“We believe that the costs attending the appointment of both an attorney and a guardian ad litem
would often be prohibitive and would in every case conscript family resources better directed to the children's needs
outside the litigation process.”).

[EN79]. Id. at 153-54.

[FN8Q]. 1d. at 154.

[FN81]. Id. Although the trial court erred in permitting the guardian ad litem to testify, the supreme court found ample
support in the record for the trial court's conclusions as to the child's best interests and thus did not reverse the custody
decree. Id. at 155.

[EN82]. Id. at 154.

[FN83]. See Ducote, supra note 59, at 128-30 (“While the Clark court bars the GAL from serving as a fact witness, her
role as an un-cross-examined, un-qualified expert witness appears intact.”).

[FN84]. The Wyoming court later rejected a due process challenge of just this nature. In In the Interest of “H”
Children, 79 P.3d 997 (Wyo. 2003), the attorney/guardian ad litem in a child dependency proceeding had recom-
mended that the juvenile court make a finding of child neglect. The mother argued that she had been denied due
process of law because of the hybrid nature of her children's representative. The court rejected the argument, reasoning
that the attorney/guardian ad litem remained within the boundaries set by Clark. Id. at 1004-08.

[FN85]. Pace v. Pace, 22 P.3d 861, 868 (Wyo. 2001).

[FN86]. 1d. at 870.
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[FN87]. 42 Pa. Cons. Stat. § 6311 (2004).

[FN88]. Id. at 6311(b) (9).

[FN89]. Michelle Markowitz, Note, Is a Lawyer Who Represents the “Best Interests” Really the Best for Pennsyl-
vania's Children?, 64 U. Pitt. L. Rev. 615, 629-30 (2003).

[FN90Q]. See Mich. Comp. Laws Ann. 8§ 712A.17(d) (West 2004).

[EN91]. Id. § 712A.17(d) (2).

[FN92]. 100 P.3d 106, 111 (Mont. 2004).

[EN93]. 805 N.E.2d 1110 (Ohio 2004).

[FN94]. Id. at 1113-16.

[FN95]. See Utah Code Ann. § 78-7-45 (2002).

[FN96]. See id. at (4) (a).

[EN97]. In lowa, the Supreme Court modified the Rules of Professional Conduct to authorize guardians ad litem to
advocate best interests in opposition to a child's wishes. In Wyoming, a recent proposed amendment to the Model
Rules clarifies that the guardian ad litem is not bound by the client's preferences. See Jennifer L. Renne, Legal Ethics
in Child Welfare Cases, 85 (2004). Similarly, in Wisconsin, the Wisconsin Ethics 2000 Committee has proposed
adding a guardian ad litem rule providing that a lawyer appointed as guardian ad litem represents the child's best
interests. See Hannah C. Dugan, GAL Professional Conduct, 77 Wis. Law. 40 (Dec. 2004).

[FN98]. See Dugan, supra note 96 (explaining that professional conduct rules are particularly necessary to monitor the
guardian ad litem's conduct, in light of a guardian's quasi-judicial immunity from tort liability).

[EN99]. Significantly, courts are more likely to grant immunity to a child's representative whose primary function is to
protect the child's best interests than to a representative whose function is to advocate the child's wishes. See, e.g.,
Carruba v. Moskowitz, 877 A.2d 773 (Conn. 2005)(child's attorney entitled to absolute immunity in malpractice
action where overarching goal of attorney's representation was to secure best interests of child rather than advocate
child's wishes).

[FN100]. Haralambie, supra note 2, at 12.

[EN101]. For a very young or pre-verbal child, the client-directed lawyer model may simply be unworkable because
the child is not capable of directing a lawyer in any sense. For those children, attorneys typically operate in a guardian
ad litem “best interests” capacity. A debate exists as to whether lawyers should have any role in representing such
children. See infra notes 118-32 and accompanying text.

[EN102]. Haralambie, supra note 2, at 34-35. The latter alternative is recommended by Haralambie and is the required
ethical response according to at least one ethics opinion. See Ariz. Ethics Op. No. 86-13 (1986).

[EN103]. Haralambie, supra note 2, at 13.
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[EN104]. Model Rule 1.14(b) provides:

when the lawyer reasonably believes that the client has diminished capacity, is at risk of substantial physical,
financial or other harm unless action is taken and cannot adequately act in the client's own interest, the lawyer may
take reasonably necessary protective action including ... in appropriate cases, seeking the appointment of a guardian ad
litem ... Model Rule 1.14(b).

[EN105]. Model Rule 1.14(a).
[FN106]. Model Rule 1.6(a).

[EN107]. Haralambie, supra note 2, at 32 (attorney should explain, commensurate with the child's ability to under-
stand, why the child's position is untenable); Peters, supra note 2, at 85-86 (lawyer and child should make decisions
together after full counseling).

[FN108]. Peters, supra note 2, at 50.

[FN109]. See, e.g., id. at 349 (“Because children are even more likely than adults to be cowed by a lawyer's strong
recommendation, the lawyer must approach a child client’s choice with particular restraint.”); Ramsey, supra note 2, at
321-23 (child's lawyer must be sensitive to risk of exercising too much control over client and usurping client's au-
thority).

[FN110]. See Guggenheim, supra note 2, at 1400-01.

[FN111]. See Ann M. Haralambie & Deborah L. Glaser, Practical and Theoretical Problems with the AAML Stan-
dards for Representing “Impaired” Children, 13 J. Am. Acad. Matrimonial Law. 57 (1995).

[FN112]. See Guggenheim, supra note 2, at 1430-31; Comment, Standard 2.7, American Academy of Matrimonial
Lawyers, Standards for Attorneys and Guardians Ad Litem in Custody or Visitation Proceedings, 13 J. Am. Acad.
Matrim. Law. 1 (1995)[hereinafter AAML Custody Standards].

[FN113]. See AAML Custody Standards, supra note 112; American Bar Association, Proposed Standards of Practice
for Lawyers Who Represent Children in Abuse and Neglect Cases, 29 Fam. L.Q. 375 (1995) [hereinafter ABA Abuse
and Neglect Standards]; National Association of Counsel for Children, American Bar Association Standards of
Practice for Lawyers Who Represent Children in Abuse and Neglect Cases (NACC Revised Version) (1996) [herei-
nafter NACC Revised Version]; American Bar Association, Standards of Practice for Lawyers Representing Children
in Custody Cases, 37 Fam. L.Q. 126, 129 (2003) (ABA Custody Standards); American Law Institute, Principles of the
Law of Family Dissolution: Analysis and Recommendations (2002) [hereinafter ALI Principles].

[FN114]. In an early article, Professor Guggenheim proposed a somewhat similar scheme for the representation of
children. See Guggenheim, The Right to Be Represented But Not Heard, supra note 44 (suggesting that children over
age of seven should be deemed responsible for directing their attorneys and that younger children should be deemed
incapable). He revised his thinking later to link the role of the child's lawyer to the particular legal context involved,
focusing on the rights afforded to the child in various areas of the law. See supra note 44.

[EN115]. Standard 1.1, AAML Custody Standards, supra note 112. The Comment explains that appointments might
be appropriate where the evidence is inadequate because of exceptional acrimony between the parties or other cir-
cumstances.
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[FN116]. Id. at Standard 2.2.

[EN117]. Id. at Standard 2.3. The only variation in role that is linked to the client's status as a child is the requirement
that counsel try to expedite the proceedings and encourage settlement to protect the child from the harm that is caused
by the litigation itself. See Standard 2.6.

[FN118]. Id. at Standard 2.4 (lawyer should counsel child but lawyer must seek to attain child's objectives, even if
unwise).

[FN119]. Id. at Standard 2.4, Comment. The AAML relied on former Model Rule 1.16(b), Model Rules of Profes-
sional Conduct, for this “escape.”

[EN120]. Id. at Standard 2.12.
[FN121]. Id. at Standard 2.7, Comment.

[FN122]. The lawyer for the impaired child remains a lawyer and therefore should “maintain a normal attorney-client
relationship” to the greatest extent feasible. See id. at Standard 2.8.

[FN123]. Id. at Standard 3.1. The Comment explains that the hybrid arrangement is unacceptable because the attor-
ney/guardian ad litem functions as an attorney to advocate positions held by the guardian - in effect making decisions
for the child.

[FN124]. Id. at Standard 3.2. The rationale for this limitation is apparent in the Comment: “Guardians ad litem can be
useful in these proceedings but they should not be encouraged to permit their own ideas about child rearing or
children's best interests to make a difference in how the case is decided.”

[FN125]. Haralambie & Glaser, supra note 111, at 57.
[FN126]. ABA Abuse and Neglect Standards, supra note 113.
[FN127]. See id., Preface.

[FN128]. See AAML Custody Standards, supra note 112, at Introduction (stating that the Standards are designed to
achieve more effective representation for children); Preface, ABA Abuse and Neglect Standards, supra note
113(observing that the Standards are intended to improve the quality of legal representation for children).

[FN129]. ABA Abuse and Neglect Standards, supra note 113, at Standard B-3, Comment.

[FN130]. For a thoughtful framework for determining children's competency to direct counsel, see Ramsey, supra note
2.

[FN131]. Id. at Standard B-4.
[FN132]. Id. at Standard B-4(3).

[FN133]. Id., Comment.

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



19 JAMAML 183 Page 24
19 J. Am. Acad. Matrim. Law. 183

[EN134]. Id. at Standard B-4(1), (2).
[EN135]. Id. at Standard B-5 and Comment.
[FN136]. Id. at Standard A-2.

[FEN137]. Id. at Standard B-2(1).

[EN138]. Id., Comment.

[FN139]. A conference on Ethical Issues in the Legal Representation of Children was held at Fordham Law School in
1996. This conference examined the principles set out in the standards proposed by the ABA and, under the leadership
of Professor Jean Koh Peters, offered various refinements. See Proceedings of the Conference on Ethical Issues in the
Legal Representation of Children: Recommendations of the Conference, 64 Fordham L. Rev. 1301 (1996) (recom-
mending that an attorney must follow a child's expressed preferences and attempt to discern the child's wishes in
context in developmentally appropriate ways if the child is incapable of expressing a viewpoint). The conference also
generated an entire volume of scholarship on the subject. See Special Issue, Ethical Issues in the Legal Representation
of Children, 64 Fordham L. Rev. 1281-2132 (1996).

[FN140]. Marvin Ventrell, Legal Representation of Children in Dependency Court: Toward a Better Model--The
ABA (NACC Revised) Standards of Practice, NACC Children's Law Manual Series (1999).

[FN141]. NACC Revised Version, supra note 113, Standard B-4
[EN142]. Id. at Standard B-4 (2).

[FN143]. The criteria include a full investigation of the child's circumstances, an individualized assessment of the
child at the moment of the determination, consideration of the child welfare paradigms of psychological parent and
family network, and the use of experts. See id. These criteria were drawn from Jean Koh Peters, The Role and Content
of Best Interests in Client-Directed Lawyering for Children in Child Protective Proceedings, 64 Fordham L. Rev. 1507
(1996).

[FN144]. ALI Principles, supra note 113, at § 2.13.

[FN145]. Id. at § 2.13, at 316. For an argument that appointment of independent counsel for children ought to be
mandatory in high conflict divorces, see Catherine Ross, From Vulnerability to Voice: Appointing Counsel For
Children In Civil Litigation, 64 Fordham L. Rev. 1571, 1579 (1996).

[FN146]. Id. at Comment b, at 317.
[FN147]. Id. at Comment e, at 319.

[EN148]. Id.

[FN149]. See ABA Custody Standards, supra note 113. The process of “collaboration, compromise, and consensus
building” that led to the Standards is described by the Reporter, Linda D. Elrod, in Raising the Bar for Lawyers Who
Represent Children: ABA Standards of Practice for Custody Cases, 37 Fam. L.Q. 105, 107-14 (2003).

[EN150]. In particular, the Commentary suggests that children's lawyers can provide a child-focused framing of the
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issues to ensure more informed decision making by courts. Also, children's lawyers can help protect children from
collateral damage from litigation. See id. at Standard V1. 2. and Commentary.

[EN151]. Id. at Standard 11(B). Under the Standard, the best interests attorney “provides independent legal services for
the purpose of protecting a child's best interests, without being bound by the child's directives or objectives.”

[EN152]. Id. at Standard Il. B., Commentary.
[FN153]. See Elrod, supra note 148, at 115-17.
[EN154]. ABA Custody Standards, supra note 113, at Standard C. 1., Commentary.

[FN155]. See id. at Standard C. 3. This controversial Standard provides:

If the Child's Attorney determines that pursuing the child's expressed objective would put the child at risk of
substantial physical, financial, or other harm, and is not merely contrary to the lawyer's opinion of the child's interests,
the lawyer may request appointment of a separate Best Interests Attorney and continue to represent the child's ex-
pressed position, unless the child's position is prohibited by law or without any factual foundation.

The Child's Attorney should not reveal the reason for the request for a Best Interests Attorney, which would
compromise the child's position, unless such disclosure is authorized by ethics rule on confidentiality that is in force in
the state.

In the structure of the Standard, the ABA has tracked the guidelines of Model Rule 1.14 on clients with dimi-
nished capacity.

[EN156]. Id. at Standard C. 3., Commentary (explaining that this exception to client confidentiality is consistent with
Model Rules 1.14 and 1.6(a)).

[EN157]. Id.
[FN158]. Id.

[EN159]. Id. at Standard V. F.
[EN160]. Id. at Standard V. B.
[EN161]. Id. at Standard V. D.
[FN162]. See Haralambie & Glaser, supra note 111, at 93.

[FN163]. See, e.g., Ramsey, supra note 2, at 320-21 (noting that children's lawyers had operated historically in a
paternalistic manner to protect their child-clients' best interests and recommending that lawyers redefine their roles
toward greater advocacy of their clients' wishes).

[FN164]. See Haralambie & Glaser, supra note 111, at 92-93.

[EN165]. In the interest of full disclosure, the current draft of the proposed Uniform Representation of Children in
Abuse and Neglect and Custody Proceedings Act, for which this author is the reporter, largely integrates the principles
underlying the ABA Abuse and Neglect Standards and the ABA Custody Standards. The current draft is available at
www.nccusl.org.
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[FN166]. See notes 17-24 supra and accompanying text.
[EN167]. See Peters, supra note 2, at 50.

[FN168]. The AAML Custody Standards do not apply to abuse and neglect proceedings, but the use of the child's age
as a proxy for capacity can be found in the statutory law of a few states in the abuse and neglect context. See, e.g.,
Wash. Rev. Code. Ann. § 13.34 (West 2004) (child twelve years of age or older may request legal counsel rather than
guardian ad litem); Wis. Stat. Ann. § 48.23 (2004) (child twelve years of age or older entitled to legal counsel while
younger child entitled to attorney/guardian ad litem).

[FN169]. See generally Marvin Ventrell, The Practice of Law for Children, 66 Mont. L. Rev. 1 (2005) (describing
children's law as emerging legal specialty, with marked increase in professional organizations, development of
standards of practice, and law school curricular offerings).
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